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THE HINDU MARRIAGE ACT, 1955

INTRODUCTION

Marriage, according to Hindu Law, is a holy sanskar (sacrament) and not a
contract unlike Muslim Law. The maxim “conjunctic martitet peminae est de .
nature” means that to keep husband and wife together is the law of nature and

the maxim “viret unor consentur in lege una pensona” means that husband and wife l
are considered one in law. Kanyadan (formal donation of the bride by her father)

and saptpadi (circumambulation of holy fire by the bride and the groom) have
basic importance in Hindu marriages. |

Eight forms of marriage were described, four of which were dharmya
(regular) forms and the rest were adharmya (irregular) forms. The choice of life-
partner was limited only to one’s own dharma (religion) and Jati (caste) only.
Polygamy was permitted in Hindu society but not polyandry. Widow
remarriage was also not permitted.

Legislation of laws relating to Hindu marriage began from the year 1829
when sali was abolished by law and declared an offence at the instance of Raia
Ram Mohan Roy.

In 1856 Hindu Widows' Remarriage Act legalised the i1arr age f Findn
widows. In 1860 Indian Penal Code prohibited pulygamy  In 186t Native
Converts Marriage Dissolution Act faili itec ¢ vorce for i lindus accepting
Christian faith. In 187" Zpec o' I.far. age Ae. wa pa..cd but it excluded Hindus.

In 1869 the ™mii~= Dvorie Act was passed but this too remained . !
inappli=zhle to i1 dus.

In "59 ' a - ana. law, enforced in State of Mysore, prescribed punishment for
1ien m.=ying girls below the age of eight years and for men above the age of
futy, marrying girls below fourteen years.

In 1909 the Anand Marriage Act legalised the marriage ceremony common
among the Sikhs called Anand.

In 1923 by an amendment of Special Marriage Act inter-religious civil
marriages between Hindus, Buddhists, Sikhs and Jains were legalized. In 1929
Child Marriage Restraint Act was passed.

In 1937 Arya Marriage Validation Act recognized the legality of inter-caste
marriages and marriages with converts to Hinduism among the followers of
Arya Samaj.

In 1946 Hindu Marriage Disabilities Removal Act legalized inter-marriage
between the sub-divisions of same caste and those within one’s gotra and pravara.
In 1946 Hindu Married Women'’s Right to Separate Residence and Maintenqnce
Act was passed. In 1949 Hlﬁh Marriages Validity Act legalized inter-religious
marriages.

In 1947 the Hindu Code as drafted by Rau Committee was introduced in the

Legislative Assembly and was referred to Select Committee of the Constituent
Assembly of India on 9th April, 1948. The Select Committee submitted its report

1
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2 The Hindu Marriage Act, 1955

on 29th August, 1948 and the revised draft Bill based on the report of the Select
Committee was discussed at considerable length by the Provisional Parliament
but the Bill could not be passed before the dissolution of the Provisional
Parliament and it lapsed. The earlier Bill was considerably revised and the
Hindu Marriage Bill was introduced in the Parliament.

STATEMENT OF OBJECTS AND REASONS

Legislative Assembly in 1947 and was referred to a Select Committee of the
Constituent Assembly of India (Legislative) on 9th April, 1948. The Select
Commilttee submitled its report on the 29th August, 1948 and their revised draft
was discussed at considerable length by the Provisional Parliament, but as the
Bill could not be passed before the dissolution of that Parliament it now stands
lapsed.

Parliament, and the present Bill is the first of a series of such parts 7 aa de s
with marriage and divorce. The earlier Bill has now been consi lera Ay revised,
one significant change being the omission of all pr visiv ns 1 lati g w civil
marriages, a subject dealt with in the Special Marriage il r yw peuding before
the Council of States (see the Special Marria € ¢t 43 o, 1954),

ACT 25 OF 1955

The Hindu *:irri e Sili hav ng been passed by both the Houses of
Parliament rece ved the asscnt »f the President on 18th May, 1955. It came on
the Statute Bo sk as 1 L HINDU MARRIAGE ACT, 1955 (25 of 1955).
LIST Or \M INDING ACTS

1. The Hindu Marriage (Amendment) Act, 1956 (73 of 1956) (w.e.f.
20-12-1956). i

2. The Repealing and Amending Act, 1960 (58 of 1960) (w.e.f. 26-12-1960).
3. The Hindu Marriage (Amendment) Act, 1964 (44 of 1964) (w.edf.

20-12-1964).

4. The Marriage Laws (Amendment) Act, 1976 (68 of 1976) (w.e.f.
27-5-1976). ‘

5. The Child Marriage Restraint (Amendment) Act, 1978 (2 of 1978) (w.e.f.
1-10-1978).

6. The Marriage Laws (Amendment) Act, 1999 (39 of 1999) (w.e.f.
29-12-1999).

7. The Marriage Laws (Amendment) Act, 2001 (49 of 2001) (w.elf.
24-9-2001).

8. The Marriage Laws (Amendment) Act, 2003 (50 of 2003) (w.e.f.
23-12-2003).

9. The Prohibition of Child Marriage Act, 2006 (6 of 2007) (w.e.f. 1-11-2007).
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THE HINDU MARRIAGE ACT, 1955

(25 of 1955)!
[18th May, 1955]

An Act to amend and codify the law relating to marriage among Hindus.

BE it enacted by Parliament in the Sixth Year of the Republic of India as
follows:—

PRELIMINARY

1, Short title and extent.—(1) This Act may be called the Hindu Marriage Act,
1955.

(2) It extends to the whole of India except the State of Jammu and Kashmir*,
and applies also to Hindus domiciled in the territories to which this Act extends
who are outside the said territories.

COMMENTS

Territorial application
The Act will ap I{y to Hindu domiciled in India even if they resides ou'side ndi.
If the requirement ulp domicile in India is omitted altogether, the *. «sha'l navi no1 »xee
with India which shall render the Act vulnerable or the grouna that xtra- @rri. rial
operation has no nexus with India. This extra-territorial operation »f la\ ' is saved not
because of nexus with Hindus but Hindus domiciled in J «cia Holding *hat tne Act applies
to Hindus irrespective of their domicile + ould _..>nc '".c extra-territorial operation of
the Act all over the world without any mius vit Inia which interpretation if
approved, would make su-h provis'on ir vali 1. Fu ther, this will render the words
ggumiérsiled” in section *) o, V., ct 1 rdunc ant, Sondur Gopal v. Sondur Rajini, AIR 2013
2678.
_—2 Applicaticn .7 .2 t— (1) “his Act applies—
(@ t ary perse « who is a Hindu by religion in any of its forms or
d >v.Hpments, including a Virashaiva, a Lingayat or a follower of the
1 ahmo, Prarthana or Arya Samaj,
©) "to any person who is a Buddhist, Jaina or Sikh by religion, and
(c) to any other person domiciled in the territories to which this Act
extends who is not a Muslim, Christian, Parsi or Jew by religion,
unless it is proved that any such person would not have been
governed by the Hindu law or by any custom or usage as part of that
law in respect of any of the matters dealt with herein if this Act had
not been passed.
Explanation.—The following persons are Hindus, Buddhists, Jainas or Sikhs
by religiopras the case may be:—
/@Dr any child, legitimate or illegitimate, both of whose parents are
Hindus, Buddhists, Jainas or Sikhs by religion;
ﬁb)/ any child, legitimate or illegitimate, one of whose parents is a Hindu,
i Buddhist, Jaina or Sikh by religion and who is brought up as a
member of the tribe, community, group or family to which such parent
belongs or belonged; and

1. The Act has been extended to Union Territory of Dadra and Nagar Haveli by Regulation
6 of 1963, sec. 2 and Sch. I (w.e.f. 1-7-1965) and Pondicherry by Regulation 7 of 1963,
sec. 3 and Sch. I (w.ef. 1-10-1963). The Act has been extended to Sikkm by S5.0. 311
(E), dated 28th April, 1989 (w.e.f. 1-5-1989). /

* The Act has been made applicable to the State of Jammu and Kashmir by the J&K Hindu
Marriage Act, 1955 (J&K Act 7 of 1955).

3
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4 The Hindu Marriage Act, 1955 [Sec. 2

(c) any person who is a convert or re-convert to the Hindu, Buddhist,
Jaina or Sikh religion.

(2) Notwithstanding anything contained in sub-section (1), nothing
contained in this Act shall apply to the members of any Scheduled Tribe within
the meaning of clause (25) of Article 366 of the Constitution unless the Central
Government, by notification in the Official Gazette, otherwise directs.

(3) The expression “Hindu” in any portion of this Act shall be construed as
if it included a person who, though not a Hindu by religion, is, nevertheless, a
person to whom this Act applies by virtue of the provisions contained in this
section.

STATE AMENDMENT

Pondicherry.—In section 2, insert the following sub-section, namely:—

“(2A) Notwithstanding anything contained in sub-section (1}, nothing contained

in this Act shall apply to the Renoncants of the Union territory of Pondicherry.”
[Vide Regn. 7 of 1563, sec. 2 and Sch. (w.e.l. 1-10-1963).]
COMMENTS

Applicability of the Act

The marriage between the members of Scheduled Tribes is not poverned b+ the
Hindu Marriage Act in the light of section 2(2). Rather their marriage would be _ove ned
only by their Santhal customs and usage. Dr. Surrajmani Stellce Kujur v. Dy ae Ofy van
Hansdah,-AIR 2001 SC 938.

+.3. Definitions.—In this Act, unless the context otnei wist requires,—

(a) the expressions “custom” and “usaee” signify any rule which,
having been continuouslv and uni or~..ly obscrved for a long time,
has obtained the force of 'aw am wn, Hindus in any local area, tribe,
community, gioun or ‘ami y:

Provid ca tha' the ru'e is ertain and not unreasonable or opposed
to public p=¥~y, anc

F.ov ded f rther that in the case of a rule applicable only to a
fanly it has not been discontinued by the family;

() “discrict court” means, in any area for which there is a city civil court,
that court, and in any other area the principal civil court of original
jurisdiction, and includes any other civil court which may be
specified by the State Government, by notification in the Official
Gazette, as having jurisdiction in respect of the matters dealt with in
this Act;

{c) - “full blood” and “half blood”— two persons are said to be related to
each other by full blood when they are descended from a common
ancestor by the same wife and by half blood when they are descended
from a common ancestor but by different wives;

(d) “uterine blood”— two persons are said to be related to each other by
uterine blood when they are descended from a common ancestress but
by different hushands;

Explanation.—In clauses (c) and (d), “ancestor” includes the father
and “ancestress” the mother;
(€) "prescribed” means prescribed by rules made under this Act:

w0 (1) “sapinda relationship” with reference to any person extends as far
as the third generation (inclusive) in the line of ascent through the
mother, and the fifth (inclusive) in the line of ascent through the
father, the line being traced upwards in each case from the person

concerned, who is to be counted as the first generation;

>
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(ii) Samt Pibe. - other if one is a
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4

(g)—"d = Ltf OVeslap €ach ohme, [NS are said to be
wi \ - .

(i) @ df’an In vegarded an qof hovi \

(ii) "~ ieal ascendant or
TN "’\U)K\.Q “‘a o Solemniae e i

(i) miey | ;n""a 70 unsourdneaasy  ather’s or mother’s

: nromm Ui u:{: ity E5 eplicpny wer’s brother of the
other; or ‘

(iv) if the two are brother and sister, uncle and niece, aunt and
nephew, or children of brother and sister or of two brothers c. |
of two sisters;

Explanation—~For the purposes of clauses (f) and (g) : sativrehi » in ludes —
(i) relationship by half or uterine blood as well a: by full .'.od;
(ii) illegitimate blood relationship 2= w:ll = legitir. ate;
(iii) relationship by adoptir (s \rell s ov Liood;
and all terms of rel~*2onsl i, v t} ose ('aues shall be construed accordingly.
4. Overriding ¢ “~~* 01 Act — ave as otherwise expressly provided in this |

Act,—
() .ty «t rule or interpretation of Hindu law or any custom or usage
as part of that law in force immediately before the commencement
I mox e of this Act shall cease to have effect with respect to any matter for
Amdu \aw, which provision is made in this Act;

X (b) any other law in force immediately before the commencement of this
Act shall cease to have effect in so far as it is inconsistent with any

A pecome of the provisions contained in this Act.

MENORAMow HINDU MARRIAGES
(i “onditions for a Hindu marriage.—A marriage may be solemnized

" any two Hindus, if the following conditions are fulfilled, namely:—
1) neither party has a spouse living at the time of the marriage; Mun@“h‘a
‘1) at the time of the marriage, neither party—
(a) is incapable of giving a valid consent to it in consequence of
unsoundness of mind; or

(b) though capable of giving a valid consent, has been suffering
from mental disorder of such a kind or to such an extent as to
be unfit for marriage and the procreation of children; or

(c) has been subject to recurrent attacks of insanity 2[***];]

1. Subs. by Act 68 of 1976, sec. 2, for clause (ii) (w.e.f. 27-5-1976).
2. The words “or epilepsy” omitted by Act 39 of 1999, sec. 2 (w.e.f. 29-12-1999).




6 The Hindu Marriage Act, 1955 [Set. 5

(iii) the bridegroom has completed the age of [twenty-one years] and
the bride, the age of *[eighteen years] at the time of the marriage;
(iv)~"the parties are not within the degrees of prohibited relationship
- unless the custom or usage governing each of them’ permits of a
marriage between the two; e B
(v) the parties are not sapindas of each other, unless the custom or usage
governing each of them permits of a marriage between the two;

3[»»:-] .VAE-"--—| Al o
J /| COMMENTS )
Burden of Proof g 2 Rt iy bl
The material made available documentary and oral, not supporting that the wife is
christianaHeId that the marriage is not illegal and void; T. Perumal v. R. Nesammal, AIR
2004 Mad 37.

Child Marriage

Any marriage solemnized in contravention of clause (iii) of section 5 is neither void
nor voidable, the only consequence I:-e'in§l that the persons concerned are liable for
the punishment under section 18 and further if the requirements of clause (iv) of sub-
section (2) of section 13 as inserted by the marriage laws (Amendment) Act, 1976 are,
satisfied, at the instance of the bride, a decree of divorce can be granted; P. Venkataramar .
v. State, AIR 1977 AP 43.

Necessity for a Hindu Marriage

(i) A marriage between a Hindu man who converte ~s Christiwn a1 d a L%~ lsaan
lady in a Hindu form is not a valid marriage. Acc_. 'ing to = ction 5 ¢ f the Act marriage
can be solemnised between tvo Hindus M. Vi) yaki nn « v. ¥. Devabalan, AIR 2003 Ker
363. :

(ii) To draw an in erence r erel fro m the fact that the spouses had no co-habitation
for a short rerii 1 0 about & m nth, ‘s neither reasonable nor permissible. To brand the
wife 7. it fo 1a riavear d procreation of children on account of the mental disorder,
it need~ « be ¢stav ished that the ailment suffered by her is of such a kind or such an
exten( the. ‘t is impossible for her to lead a normal married life; R. Lakshmi Narayan v.
Sa+="'1i, AIR 2001 SC 2110,

Scope

If a man and a woman are living under the same roof and cohabiling for a number
of years, the law would raise presumption that they lived as husband and wife; S.P.S.
Balasubramanyam v. Suruttayan, AIR 1592 SC 756.

6. Guardianship in marriage.—[Rep. by the Child Marriage Restraint
(Amendment) Act, 1978 (2 of 1978), sec. 6 and Sch. (w.ef. 1-10-1978)].
_ 7. Ceremonies for a Hindu marriage.—(1) A Hindu marriage may be
solemnized in accordance with the customary rites and ceremonies of either
party thereto. ¥

(2) Where such rites and ceremonies include the saptpadi (that is, the taking
of seven steps by the bridegroom and the bride jointly before the sacred fire), the
marriage becomes complete and binding when the seventh step is taken.

STATE AMENDMENTS

3 P
el o L )

Section 7A
Pondicherry.—After section 7, insert the following section, namely:—

1. Subs. by Act 2 of 1978, sec. 6 and Sch., for “eighteen jrears" (w.e.f. 1-10-1978).
2. Subs. by Act 2 of 1978, sec. 6 and Sch., for “fifteen years” (w.e.f. 1-10-1978).
3. Clause (vi) omitted by Act 2 of 1978, sec. 6 and Sch. (w.e.f. 1-10-1978).
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Sec. 7] The Hindu Marriage Act, 1955 "l g ;Q 5
B'PJQ?R_ ;

“7A. Special provision regarding suyamariyathai and s ages.—(1)
This section shall apply to any marriage between any | C%®menge,  er called
suyamariyathai marriage or seerthiruththa marriage \ : :
solemnised in the presence of relatives, friends or oth." J4!1*

(@) by each party to the marriage declaring ir “5'“""'"'_‘1'1"""’ (which is
understood by the parties and by at least two ¥] mominze bk e presence
the marriage is solemnised), that each takes th [, . by e Wife OF, as
the case may be, her husband; or iy '

(b) by each part¥ to the marriage garlanding the "= " E% ring upon
any finger of the other; or A Ao t] € ermimg -

(c) by the tying of the thali. | ~hep I‘l’\ﬂnia

(2) (a) Notwithstanding anything contained in secl Lyt in acwdnc’ to the other
provisions of this Act, all marriages to which the seq iy (iny coatem nnised after
the commencement of the Hindu Marriage (Pondict d t) Act, 1971,
shall be good and val in law. Tﬁ“;“ﬁt}; ";“;""d‘”

(b) Notwithstanding anything contained in sechion + w. na" text, rule or
interpretation of Hindu law or any custom or usage as part of that law in force
immediately before the commencement of the Hindu Marriage (Pondichergg
Amendment) Act, 1971, or in any other law in force immediately before su
commencement or in any judgment, decree or order of any court, but subject to
sub-section (3), all marriages to which this section applies solemnised at any 'L.e
before such commencement shall be deemed to have been, with effect an ad “om
the date of the solemnisation of each such marriage res <c ively goc 1 ar 1 valic
in law. (i tbnreane N J effner P R

(3) Nothing contained ih this set*ion shall be dée ned to- -

(a) render valid anv marriage rfen »d to i claise (b) of sub-section (2), if
before the coiwr-aceient of the hindu Marriage (Pondicherry
Amendm mt) Act 197 ,—

(i) ~ict marra, e . as L 2en dissolved under any custom or law; or
(i) hevror o who was a party to such marriage has, whether during or
. ftes the life of the other party thereto, lawfully married another; or
™) render invalid a marriage between any two Hindus solemnised at any time
before such commencement, if such marriage was valid at that time; or

(c) render valid a marriage between any two Hindus solemnised at any time
before such commencement, if such marriage was invalid at that time on
any ground other than that it was not solemnised in accordance with the
customary rites and ceremonies of either party thereto:

Provided that nothing contained in this sub-section shall render any person

10 ko any punishment whatsoever by reason of anything done or omitted to be
oy him before such commencement.

Any child of the parties to a marriage referred to in clause (b) of sub-section
n of such marriage shall be deemed to‘be’ théir legitimate child:

i ided that in a case falling under sub-clause (i) or sub-clause (ii) of clause (a)
section (3), such child was begotten before the date of the dissolution of the

ze or, as the case mar be, before the date of the second of the marriages

1 to in the said sub-clause (ii).”

dicherry Act 14 of 1971, sec. 2 (w.e.f. 9-7-1971).]

adu.—Afler section 7, insert the following section, namely:—

 Special provision regarding suyammariyathai and seerthiruththa marriages.—(1)

tion shall apply to any marriage between any two Hindus, whether called
riyathai marriage or seerthiruththa marriage or by any other name,
zed in the presence of relatives, friends other persons—

er name,
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21 m.. ..' ', r
(LM yyo
o arly to the marriage declaring in any language understood by the
“Tedney o each takes the other to be his wite or, as the case may be, her
r;’-“é'k.’m,k or

he gy waye b party to the marriage garlanding the other or putting a ring upon

ms

ar of the other; or

at for bripes ey, 2ingg of the thali.

._:} FL"" .. thstanding anything contained in section 7, but subject to the other
\ s Act, all marriages to which the section applies solemnised after
©  ent of the Hindu Marriage (Madras Amendment) Act, 1967, shall

ilid in law,

standing anything contained in section 7 or in any text, rule or

>f Hindu law or any custom or usage as part of that law in force

sefore -the commencement of the Hindu Marringe (Madras

Act, 1967, or in any other law in force immediately before such

it or in any judgment, decree or order of any court, but subject to

all marriages to which this section applies solemnised at any time,
before sucn cummencement shall be deemed to have n, with effect on and from
the date of the solemnisation of each such marriage, respectively, good and valid
in law.

(3) Nothing contained in this section shall be deemed to—

(a) render valid any marriage referred to in clause (b) of sub-section (2), if

before the commencement of the Hindu Marriage (Madras Amendmeni
Act, 1967,—
(i) such marriage has been dissolved under any ~-..om ~r “aw; or
(if) the woman who was a party to such marriage 1as, vhet, er ¢ uri.., or
after the life of the other party theretz, lawfully mar ied a..uther; or

(b) render invalid a marriage betwce.taty *u dindus : slemnised at any time

before such co nmencer . at, if : uch na. viaz e was valid at that time; or

(c) render rana a.-arr.age betw 2er any two Hindus solemnised at any time

before s *ch com men en 2nt, it such marriage was invalid at that time on
a,’ ground ¢ he ' than that it was not solemnised in accordance with the
clsvmal, ~Les and ceremonies of either party thereto:

I rov. ed that nothing contained in this sub-section shall render any person
»“Ule to any punishment whatsoever by reason of anything done or omitted to be
done by him before such commencement, ,

(4) Any child of the parties to a marriage referred to in clause (b) of sub-section
(2) born of such marriage shall be deemed to be their legitimate child: ‘

Provided that in a case falling under sub-clause (i) or sub-clause (i) of clause (a)
of sub-section (3), such child was begotlen before the date of the dissolution of the
marriage or, as the case may be, before the date of the second of the marriages
referred to in the said sub-clause (ii).”

Vide Tamil Nadu Act 21 of 1967, sec. 2 (w.e.f. 20-1-1968).

IP‘ﬁ'& Hmurion .wnruE - eUI 8

8. Registration TG marriages.—(1) For the purpose of facilitating the
proof of Hindu marriages, the State Government may make rules providing that
the parties to any such marriage may have the particulars relating to their
marriage entered in such manner and subject to such conditions as may be
prescribed in a Hindu Marriage Register kept for the purpose.

(2) Notwithstanding anything contained in sub-section (1), the Slate
Government may, if it is of opinion that it is necessary or expedient so to do,
provide that the entering of the particulars referred, to in sub-section (1) shall be
compulsory in the State or in any part thereof, whether in all cases or in such

!
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ified, and where any such direction has been issued, any
any rule made in this behalf shall be punishable with fine
twenty-five rupees. o
ide under this section shall be laid before the State
s may be, after they are made.
_ arriage Register shall at all reasonable times be open for
be admissible as evidence of the statements therein
1 extracts therefrom shall, on application, be given by the
to him of the prescribed fee.
g anything contained in this section, the validity of any
in no way be affected by the omission to make the entry.
(ON OF CONJUGAL RIGHTS AND
| _ JUDICIAL SEPARATION 2P yeimy
9. Kesttution ot conjugal rights.—!'[*"*] When either the husband or the
wife has, without reasonable excuse, withdrawn from the society of the other,
ihe aggrieved party may apply, by petition to the district court, for restitution of
conjugal rights and the court{on being satisfied of the truth of the statements
made in such petition and that there is no legal ground why the application
should not be granted, may decree restitution of conjugal rights accordingly.
2[Explanation.—Where a question arises whether there has been reasonable

excuse for withdrawal from the society, the burden of proving reasonable ex«se
shall be on the person who has withdrawn from the socic?,.]

RITTTY . ! : Caaor | W SuBortBa v AR
- P 0 Yealed rm T ] 11§ iar | ]
| | !7 Cont) ”“;Ué:;f!cﬁ—ch’?' , AR

Marital Obligations Sr¥ny mwe S Ve s Teena VT Neakak

If a consent decvee fo restitul on o, o jug: ' nohts under section 9 of the Hindd2Eh

Marriage Act, 1955 is pass 1, it wii not e & nulLty. If it is not challenged in appeal or
by way of other en...!, ave labl ur der tie law and becomes final, it cannot be ignored
and.~an fora L e basis of divorce proceedings under section 13(1A) of the Hindu
Marric ze \\¢;, .935; Sy Rani v. Sudarshan Kumar, AIR 1984 SC 1562. 5,,,, g nel wlolalwe
Re sor.vble axcusd Hovsvmdu taur A -Hasmanded f.m

where it is found thal conduct of husband created Feasonable apéprehensinn in mind
of wife that it would be unsafe for her not to stay with husband, the decree for restitution
of conjugal rights in favour of husband cannot be granted; Kamaladevi v. Shiva Kiemar
S_IW!H'!!,', IR 2003 Kar 36. T-sareena - VerkEoSn sehnmiel
Restitution decree—Limitation L) aompuged mypwse

Gor sblaining a divorce on failure of getting restitution of c&n&ugﬁl rights even after

spouse has to wait for one year. Thus the restitution decree and the second

ivorce might be a slightly more expeditious way for gelting relief; Karabi Das

Das, AIR 2003 Cal 61. : e
of cuniugal I'igi‘li‘!] “ Fihery s 7‘1 { Aol Jrir_:ll}’g b s \r_ﬂ\I
etition for restitution of Conjugal Rights, alternative relief of divorce cannol be
hese prayers are mutually destructive of each other and, therefore, cannot be
ther; Baldev Raj v. Bimla Sharma, AIR 2006 HP 33.

aw which would give an exclusive right to the husband to decide upon the
e matrimonial home without considering the merits of the claim of the wife
) ;%age jtnz ;lérh'c]e 14 and unconstitutional for that reason; Swaraj Garg v. KM.

rackets and figure “(1)” omitted by Act 68 of 1976, sec. 3(a) (w.e.f. 27-5-1976).
v Act 68 of 1976, sec. 3(a) (w.e.f. 27-5-1976) /
clion (2) omitted by Act 68 of 1976, sec. 3(b) (w.e.f. 27-5-1976).

il
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10 The Hindu Mamiage Act, 1955

hout reasonable excuse or just cause
w.H‘Iﬁli?e“;;iu:;iitarﬂan'ubligalion to live with her husband in his hoy
excepl in case of distinet and specific misconduct on the part of lh
obligation has been further buttressed by clear statutory r (7‘§n
Hindu Marriage Act; Kailash Wati v. Avodhia Parkash, 1 ) Pl

10" Judicial separation—'[(1) Either party to a
solemnized before or after the commencement of this Act, ma
praying for a decree for judicial separation on any of the g
sub-section (1) of section 13, and in the case of a wife also on
specified in sub-section (2) thereof, as grounds on which a [
might have been presented.] :
" (2) Where a decree for judicial separation has been passed
be abligatory for the petitioner to cohabit with the respond
may, on the application by petition of either party and on bej |
truth of the statements made in such petition, rescind the de¢ n*
it just and reasonable to do so. Exuelly By - S\

COMMENTS jaustery. | Y e o
Consideration by Court S i

It has also to be kept in mind that before granting the prayer to permancati » snap
the relationship between parties to the marriage every attempt shovlc be made o
maintain the sanctity of the relationship which of importance r ... nly “or th vine viauals
or their children but also for lhe-society, It would be too hazardou: to lar dow.. a general
gcrmlggée of universal application; Hirachand Srintoas M==gnonkar r, Su.tanda, AIR 2001

Mar ) Se\ationt are Mg - Jer Al Tudidad €
To con! ’tﬁf&&;ﬁtﬁmﬁ%’ec‘égh‘m m“tghal;?tgt n wit g% g&eﬂrﬁ” tawn
and consent thereto and with a1 i it n to \bandon which is wilfully persisted in for Nﬁ_&m,
the space of the statutor perioa A n ere reverance of the relation is not sufficient, since i
there may be separaticn .., t lesei tion and desertion without separation. Continued
separation of hust nd and wi e which may be consistent with no intention to wilfull

desert, is r=* dyse tivn Wiunn the meaning of statute; Bipin Chandra v. Prabhavati, Al :
1957'80 {76/ M o J-s:!‘-, y l}:: iy, ::1 t—\g_;u;:nﬂ_u CF"‘ d'h"{j oty "'f"‘r -\1\;;1}..-& sepermiion

NULLITY OF MARRIAGE AND DIVORCE

4% Void marriages.—Any marriage solemnised after the commencement of
this Act shall be null and void and may, on a petition presented by either party -
thereto *[against the other party], be so declared by a decree of nullity if it
contravenes any one of the conditions specified in clauses (i), (iv) and (v) of
Secﬁﬂn 5- LA s, l_“\—,.'..' -i. P , & Py et A lAdn) challe gyl m

K B A COMMENTS Ui Voe i Ao
Injunction restraining the other from performing bigamous marriages

There is no provision in the Hindu Marriage Act, 1955 under which a wife,
apprehending her husband'’s taking second wife, can zppi}' for and obtain an injunction
restraining him from doing so. She cannot do So under section 11 or 17 or any other
provision of the Act; Umashanker v, Radhadevi, AIR 1967 Pat 220.

_ 12. Voidable marriages.—(1) Any marriage solemnised, whether before or
alter the commencement of this Act, shall be voidable and may be annulled by
a decree of nullity on any of the following grounds, namely:—

oo aing e
1. Subs: by Act 68 of 1976, sec, 4, for sub-section (1) (w.e.f. 27-5-1976), Barlior sub-section (1) was

amended by Act 73 of 1956, sec. 2 (w.ek, 20-12-1956),
2. Ins. by Act 68 of 1976, sec. 5 {w.e.f. 27-5-1976).

N ‘:\'J.In LALED iy

—le
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) Loncealmant™ g a Prr mo Prygang-

‘{a) that the marriage has nol been ¢ nsummaled owing to (he

impotence of the respondent; or] a3 (o~ pe Phig R

(b) that the marriage is in contravention of the condition specified in

clause (ii) of section 5; or

(c) that the consent of the petitioner, or where the consent of the

guardian in marriage of the petitioner 2[was required under section

5 as it stood immediately before the commencement of the Child

Marriage Restraint (Amendment) Act, 1978 (2 of 1978)*], the consent

of such guardian was obtained by force 3[or by fraud as to the

nature of the ceremony or as to any material fact or circumstance
concerning the respondent]; or

()" that the respondent was at the time of the marriage pregnant by
some person other than the petitioner. (voldabie)
(2) Notwithstanding anything contained in sub-section (1), no petition for

annulling a marriage—

(a) on the ground specified in clause (c) of sub-section (1) shal t-
entertained if—

(i) the petition is presented more than one year a ter te foi.. had
ceased to operate or, as the case 1 1ay be, the ‘raud had been
discovered; or

(ii) the petition 'r has, = 1th i is r hur full consent, lived with the
other party .- th. mrriag e as husband or wife after the force
had c.~2~1 to opei ate or, as the case may be, the fraud had been
Jisi overed:

(b) o he 3round specified in clause (d) of sub-section (1) shall be
entertained unless the court is satisfied—

(i) that the petitioner was at the time of the marriage ignorant of
the facts alleged;

(i) that proceedings have been instituted in the case of a marriage
solemnised before the commencement of this 5 Act within one
year of such commencement and in the case of martiages
solemnised after such commencement within one year from the

SPprpccin € Marriage; and

Ven tal intercourse with the consent of the petitioner has

o 1 place since the discovery by the petitioner of the
of ¥[the said ground].
COMMENTS (et ol 0| pay

lmpoiuucy i'ﬁ]r--:'-. ] 1k
lhere . '8 @ n0und oy of marriage merely on humanitarian ground. The Court

% boy nd_ k dr a nnu“,,Q itself of the absence of collusion between the parties to the
ty

L cuppresses
oL um

; « decree MY oy e of woickokls o e g
I, Subs, POTTIS sec. 6(a)(i), forclause (a) (W.e.f, 27-5.1976), ﬂ annuty In mrm‘;xdc (rom
J.. Subs. vordakit . 6 and Sch., for “is required under section 5 (w.e.f. 1-10-1978), doge
" Date —4 =10-1978. [
L Subs, iec. 6a)(ii), for "or fraud” (w.e.f. 27-5-1976), /' _f"{'f"ﬁ_’T
L Subs, e, b(b), for "the grounds for a decree” (w.e.f. 27-5-1976). h C




12 The Hindu Marriage Act, 1955 [Sec. 12

marriage to bring about its end. If there is reasonable suspicion that the petition for -
annulment is collusive, it will be dismissed; Shantabai v. Tarachand, AIR 1966 MP 8.

Misrepresentation as a frand

(i) Non-disclosure of age and factum of having major children by husband at the
time of marriage amounts (o fraud and suppression of material facts having bearing on
marriage. Marriage founded on fraud from very inception is a nullity; Sunder Lal Sonti v.
Sid, Namila Jain, AIR 2006 MP 51. ]

(ii) Misrepresentation as to the age of the bridegroom made to the mother who acted
as an agent and the daughter consented for the marriage believing the statement lo be
true. It was held that the consent was vitiated by fraud; Babui Panmate v. Ram Agya Simgh,
AIR 168 Pat 190.

~A43. Divorce—(1) Any marriage solemnised, whether before or after the
commencement of this Act, may, on a petition presented by either the husband
or the wife, be dissolved by a decree of divorce on the ground that the cther
party— o ¢ eouliery
,J{‘(if has, after the solemnisation of the marriage, had voluntary sexnal
~ intercourse with @ny person)other_than his or her %{?Es%;orl
F

ks i T = S 0 2 LA,
I[(ia) has, after the solemnisation of the n{arrlaé&\ireate atitiond v

with cruelly; or]

‘h‘l{ has deserted the petitioner for a continuou. per od o' nc. less than
two years immediately preceding the prese atatin of the petition;
or

(i) has ceased to be a "lidu by ‘or.7er ion to another religion; or

2[(iii) has %een iwowanly f \nsound mind, or has been suffering
coi tinuow: y o. in ermidently from mental disorder of such a kind
ind w . uch an extent that the peljli-snﬁr cannot reasonably be
e ¢pestec to live with the respondent. saritis

Explanation.—In this clause,—

(a) the expression “mental disorder” means mental illness,
arrested or incomplete development of mind, psychopathic
disorder or any other disorder or disability of mind and

A ENTY includes schizophrenia;
i (b) the expression “psychopathic disorder” means a persistent
; disorder or disability of mind (whether or not including
sub-normality of intelligence) which results in abnormally
aggressive or seriously irresponsible conduct on the part of
the other party, and whether or not it requires or is
susceptible to medical treatment; or]
(iv) has [**] been suffering from a virulent and incurable form of
leprosy; or
(v) has ¥[**] been suffering from venereal disease in a communicable
form; or
(vi) has renounced the world by entering any religious order; or
(vii) has nol been heard of as being alive for a period of seven years or
more by those persons who would naturally have heard of it, had
N that party been alive; 1[***] !
L. Subs. by Act 68 of 1976, sec, 7{alti), for clause (i) (w.e.l 27-5-1976).
2. Subs. by Act 68 of 1976, sec. 7(a){ii), for clause (jii) (w.e.t 27-3-1976).
»3, Certain words omitted by Act 68 of 1976, sec. 7{a)(iii) (w.e.l. 27-5-1976).
o I'!‘w wiord “or” omitted by’ Act 44 of 1964, sec 2i)(a) (woo £ 20-12-196:4)




Dumg wa pena,
ma 3" %l b eap)
Sec. 13] E"\“’ N deeree 6[ eoverrg 13
T‘C‘-ﬂ"fu \‘\", “‘..,
! l[gxplq are nok omperes, - desertion” means Lthe :
deserhond‘ © Wnlbugy- Bnohys mom At igewnhout reasonable
cause an s h party, and includ
the wilful Mlﬂ{:qua 10 do <o 1) to the marriage, arﬁj
its gramr absolute. shall be construed !
according]
2pa ® Daniane ¥- Danyane
[
F@ ks MNenyad Ceuell ed bef_ore or.after the
commenci ‘____d r the dissolution of the
marriage  ® DeAermp,
() 0 oq ol Tepu d.lcxh in th ita_ticlm as between the
Sl year]| or upwards after
me passuuy, am a u{uﬁ s ,,._. on in a proceeding to

which they were parties; or

(if) that there has been no restitution of conjugal righls as between the
parties to the marriage for a period of [one year| or upwards after
the passing of a decree for restitution of conjugal rights ir =
proceeding to which they were parties.]

T‘\ wife may also present a petition for the dissciu 10on “x hr marriag by
a decree of divorce on the ground,—

(i) in the case of any marriage cr1e: 1n e<d pefore “he commencement of

v this Act. thit the nushbard aw Zaarried again before such

comme acemei ¢ 0 tiat :ny other wife of the husband married

¢ befor: sua  commencement was alive at the time of the
sclen nicatiza of the marriage of the petitioner:

Provided that in either case the other wife is alive at the time of
the presentation of the petition; or

(i) that the husband has, since the solemnisation of the marriage, been '
guilty of rape, sodomy or 3[bestiality; or] |

6[(iii) that in a suit under section 18 of the Hindu Adoptions and |
Maintenance Act, 1956 (78 of 1956), or in a proceeding under section .-
125 of the Code of Criminal Procedure, 1973 (2 of 1974) |or under '|
the corresponding section 488 of the Code of Criminal Procedure, ,
1898 (5 of 1898)], a decree or order, as the case may be, has been '
passed against the husband awarding maintenance lo the wife !
notwithstanding that she was living apart and that since the passing |
of such decree or order, cohabitation between the parties has not
been resumed for one year or upwards; or

1. lns. by Act 68 of 1976, sec. 7(a)(iv) (w.e.f, 27-5-1976). |
2. Clauses (viii) and (ix) omitted by Act 44 of 1964, sec. 2(i)(b) (w.e.f. 20-12- l‘!r:lPu.hr_r& § i

70 Ing, by Act 44 of 1964, sec. 2(ii) (w.e.f. 20-12-1964).
Subs. by Act 68 of 1976, sec. 7(b), for “two years” (w.e.f. 27-5-1976). II
5. Subs. by Act 68 of 1976, sec. 7(c)(i), for “bestiality” (w.c.(. 27-3-1976). 'ﬂ-\fcdl% 1
6 Ins. by Act 68 of 1976, sec. 7(c)(ii) (w.e.f. 27-5-197a). fo htthﬂp,—n J'?
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o s aoung)
miw marriage (whether consummated or not) was solemnised
e atlained the age of fifteen years and she has repudiated the
dﬂm ”!Sl&mf ziﬁrlatta:mng that age but before attaining the age of

ﬂ"“"’ﬂ lra Hye s clause applies whether the marriage was solemnised

befc v Pk, ymmencement of the Marriage Laws (Amendment) Act, 1976

(68 a‘
0 Pesea wim STATE AMENDMENT ‘

Mhom Ty  In its application to Hindus domiciled ‘in Uttar Pradesh and also
Wi the marriage was not at the time of marriage a Hindu domiciled

in U oduties gy section 13—
[ ection (1), after clause (i) insert (and shall be deemed always to have

wifiEs serted) the following clause, namely:—
R band Jersistently or repeatedly treated the petitioner with such cruelty as
| A gy use a reasonable apprehension in the mind of the petitioner that it
'ﬁﬁf be harmful or injurious for the petitioner to live with the other
uf; OF", and
(i) for clause (viii) (since repealed in the vincipal Act) substitute (and shall be
deemed to have been substituted) fo lowing clause, namely:—
“(viii) has not resumed cohabitation after the passing of a decree for judicial
ration against that party and—

(a; a period of two years has elapsed since the passing of such

decree, or
(b) the case is one of exceptional hardship to the petitioner or .

‘ exce?tional depravity on the part of oth- party; or
[Vide Uttar Pradesh Act 13 of 1 2, sec. 2 (w.e.f. 7-11-196% ]

CCMMENTS
Condonation

Connivance mea=+ wh re » pewon no vs t at wrongful act is being done or is
to be done, and the serson t - or "he eithe - as iists, or veing under duly to interfere, does
not interfere ¢ - 2 2ve.o 1t in thal case it i said that the person has connived; K.J. v. K.,
AIRZST2 la; u
Consi-c-ativ, of facw

nst.uitica of marriage occupies an important place and role to play in the society
i~ general, therefore, it would not be apﬂrc:priate to apply any “submission of
irretrievably broken marriage as a straight jackel formula for grant of relief of divorce.
This aspect has to be considered in the ckground of the other facts and circumstances
of the case; Chetan Dass v. Kamia Devi, AIR 2001 SC 1709,

Cruelty ,

(i) The expression "'cruelté"' has an inseparable nexus with human conduct or human
behaviour. It is always dependent upon the social strata or the milieu to which the parties
belong, their ways ‘of ]iEz, relationship, temperaments and emotions that have been
conditioned by their social status. Moreover. to estahlich lamal mmalive. i in cmt ~ecessary
that phys™ ~~ b person

dependin, ) CJ (x Cndonesy a0d Aovsive. o Pe: cultural
b:cl?kgruu: ra (jm d‘ \I-u ﬁ {WE] , human

values an s ’ ! cannot

remain sk hen mo voree W(jmml ?\EJ “Luet hd f 1 culture

I =

be any st uelly in

WEE 0 Condonasion rhis
"l opatien PP "

- i 9 Adstery and D
" (;ii] I’; Catae | b%: use can
gf‘%%lc}% | ' 10 (11)

1. Ins. |

* Date
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mial cases can be of infinite variety. It may be subtle or oy

ires and words; Ravi Kumar v, Julmi Devi; (2010) 4 SCe aar
2 SCALE 289 (2). | ) 4 5CC 476,
sround for dissolution of marriage may be defined as wilful
of such character as to cause danger to life, limb or health,

bodily o ive rise to a reasonable apprehension of such a danger. The
question as to be considered in the light of the norms of marital ties
of th to which the parties belong, their social values, status,

y live. Cruelty need not be physical. If from the conduct of the
n inference can be legitimafely drawn that the treatment of

e Spoust Auses apprehension in the mind of the other spouse, about
his m?:ri he en this conduct amounts to cruelty; Maya Devi v. Jagdish
Prasad, Alf

jations against husband of having illicit relationship and
- in her writlen statement constitute mental cruelty of such

nature tha . be reasonably asked to live with wife. Husband is entitled

to decree ¢ ., 12 Srivastava v. Arvind Kumar Srivastavn, AIR 2006 All 7.
(vii evelling ol false allegation by one eﬂ:}ouse about the other having alleged

illicit relations with different persons outside wedlock amounted to mental cruelty; fui

Dayal v. Shakuntala Devi, AIR 2004 Del 39, y

(viii) Due to the criminal complaint filed by the wife, the husband remained in jail
for 63 days and also his father and brother for 20 to 25 days. Therefore, even though
the case of cruelty may not have been proved but as the facts eme::fing from the record
clearly indicate that the living of the two as husband and wife would not only be difficult
but impossible, the court has no alternative but to grant a decree of divorce; Poone:.
Gupta v, Ghmrsﬂlﬂim Gupta, AIR 2003 All 51.

(ix) Unless entire genesis of the quarrels in the course «© whea, ¢ e o' the
spouses holds out a threat to take his or her life is placed before the cous , the very fac:

at some threat in the course of a quarrel is held out, ~... ot be vit ved 'n isos.on or
%nsggled as mental cruelty to the other spouse; Jv.‘ini Su=.or v. GV Sundar, AIR 2003
r B6.

(x) A husband car-... asl ki wil that he loes 10t iiae her company, but she can
or should siaéewiﬂ'i 0 1er men ers Of L e fanily in matrimonial home. Siich an attitude
is cruelty in ifself or the .. ol the | usl and; Ydhishter S:'ntg.'r v. Saritm, AIR 2002 Raj 382.

(xi¥ A Uyrei  to commil suiide oy the wife amounts to infliction of mental cruelty
on th i sbasc botit s’ < .d ot be uttered in a domestic tiff: Pushpa Rani v. Vijay Pal
Singh, <10 19.¢ Al 220. Lation & minirgm —2- f ?

?\ i) “uitary instance of crueltfy- woult n i
‘o Livorce rather the behaviour of the other party has to be persistently and repeatedly
treating the other spouse with such cruelty so as to cause a reasonable apprehension in
the mind of the husband /wife that it will'be harmful or injurious for him or her to live
with the other party. The exgressiun “persistently” means continue firmly or obstinately
and the expression “reFeaLe ly” means to say or do over again; Vimlesh v, Prakash Chand
Sharna, AJ% 1992 All

61.
~——DeSertion

Without ancf' reason, simply for the love and affection towards the father, no married
daughter would stay with her father abandoning her husband. The theory of abnormal
relationship has nof been established by the petitioner and it is totally P;Le Therefore
there is no desertion by the wife; P. Kalyanasundaram v, K, Paguialatchamy, AIR 2004 Mad,
13. Torish CLhorda u> Meenay — Cate Telared te Lonthuuct ive cleyelTion
Insanity . =

Defence of insanity is not available on that the offendin spouse is not capable cf
knowing what he is doing if the conduct is held to be cruel ¥y reg;ardless of motive or
intention to be cruel. Insanity, therefore, should not bar the relie claimed by the wife;
Trimabak Narayan Bhagwat v. Kumudini 7T. Bhaguwat, AIR 1967 Bom B80.

Intention to bring cohabitation permanently to an end _

. Where there is & break down of the marriage, this in itself should be a cause for
Which divorce should be available under law. I would then be immaterial to inquire as
o which of the two parties is at fault; Swaraj Garg v. KM. Garg, AIR 1978 Del 296,
Scope ) i
ines 2ection 13 does not envisage luxug. The provisions are meant to preserve the
l Meaning of life. Personal laws may be different from laws of equity nonetheless they

— |

ot constitute crudlty so as to ghaht a decreedmj
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are based on equitable judicious perceplion for appreciation of facts and circumstances
in their light; Ram Lakhan v. Prem Kumari, AIR 2003 Raj 115.

Solitary ground for divorce =
Erivolous and vexatious litigation instituted and fought under the pressure of some

family members cannol be used as a ground to contend that the marriage has
irretrievably broken down and the marriage is, for all practical purposes, dead,
Acceptance of such argument will mean, that in all matters wherever matrimonial
litigation went on for five to ten years, the divorce must follow. The marriage cannot
be dissolved on this solitary ground; Neeta Kirit Desai v. Bino Samuel George, AIR 2003
Bom 7.2
Q/f’f;n. Alternate relief in divorce proceedings.—In any lpmfeeding under this
| _ACt, on a petition for dissolution of marriage by a decree of divorce, except in so
N far as the petition is founded on the grounds mentioned in clauses (ii), (vi) and
(vii) of sub-section (1) of section 13, the court may, if it considers it just so to do
having regard to the circumstances of the case, pass instead a decree for judicial
separation.] Bipvnihandra v grabhovedt

COMMENTS

Breakdown theo !

- It would nuH)e very reasonable to think that the relief which is available to the

! spouse against whom a decree for restitution has been passed, should be denied to the
one who does not insist on compliance with the decree passed in his or her favour. In
order o be a ‘wrong’ within the meaning of section 23{15‘(;1] the conduct alleged has to
be something more than a mere disinclination to agree to an offer of reunion, it must
be misconduct serious enough to justify denial of the relief to which the husband r e
wifes otherwise entitled; Dharmendra Kumar v. Usha Kumes, . 1K 1977 S5 7 22 8,

' ‘ﬁ . Divorce by mutual consent.—(1) Subject to the proy siori s of his Ac.

a petition for dissolution of marria_e by a decr-¢ v divore. ma - be | vescatea to
the district court by bo'h the parties *o & na tia, ~tugether, w hether such marriage
was solemnises’ L2foe =+ a‘er (1e comnecerent of the Marriage Laws
(Amendment) Act, 197 1 (62 of 1976 *, ¢ n the ground that they have been living
separate’ s fcr a pei.nd of ol e y ear or more, that they have not been able lo live
10) e,ahl er 1m1 | that ’1ey have mufually agreed thalt the marriage should be
w18 01V * 1.

12) Un the motion of both the parties made not earlier than six months after
the date of the presentation of the petition referred to in sub-section (1) and not
later than eighteen months after the said dale, il the petition is not withdrawn in
the meantime, the court shall, on being salisfied, after hearing the parties and after
making such inquiry as it thinks fit, that a marriage has been solemnised and that
the averments in the petition are true, pass a decree of divorce declaring the
matriage to be dissolved with effect from the date of the decree.]

| COMMENTS

i Periad ix_months, i.e, cooling period - Scope
["— , tion 13Bitself provides for a cooling period of six months on the first motion
being moved, in the event the parties changed their minds during the said period,
CorwetAccordingly, after the initial motion and the presentation of the petition for mutual
: .divorce, the parties are reyuirec to wait for a period of six months before the second
/g inotion can be moved, and at that point of times, if the parties have made up their minds
that they would be unable to live together, the Courl, after making such inquiry, as it
| may consider [it, grant a decree of divorce declarin{‘, the marriage to be dissolved with
' offect from the date of the decrge. It is no doubt true that the Legislature had in its
wisdom stipulated a cooling period of six months from the date of filing of a_petition
for mutual divoree till such divorce is actually granted, with the intention that it would
save the institution of marriage; Devinder Singh Narula v. Meenakshi Nagia, 2012 AIR (SC)
2890: 2012 (8) SCC 580: 2012 (7) JT 519: 2012 (7) SCALE 473.
Period of six months not mandatory
As provided in sub-section (2) of section 13B the period of six months cannot be
taken as mandatory, because if it is mandatory the very purpose of liberalised concept

Ll.; Ins, by Act 68 of 1976, sec. 8 (wef. 27-5-1976).
* Date” of commencemen! 27-5-1976.
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of divorce by mutual consent will be frustrated, especially wi
,ceparate!y and there was no chance of reunion; K. Thirnvengads

‘Transitional period

(i) The periad of 6 to 18 months provided in section 138 is a pe
is intended to give time and uppnrmni:}; to the parties to re
transitional period the Earlies or either of them may have second thc
Kumar, AR 2003 Raj 155, i

{ii} The period of living separately for one year must be i

resentation of petition. The expression ‘living separately” connote
and wife. It has no reference to the place of living. The‘ﬁz.rh'eﬂ ma
and yet they may not be iiving as husband and wife. The parties »sire to
perform marital obligations; Sureshta Devt v. Om Prakash, AIR 199

(iii) The period of six to eighteen months time is given in divc
to give time and opportunity to the parties to reflect on their ma
relations and friends. Mutual consent should continue till the divd
court should be satisfied about the bona fides and consent of the pa
at the time of enquiry the court Eers no jurisdiction o make a decre
is held to have the power to make a cecree solely based on the init. [
whole idea of mutuality. There can be unilateral withdrawal of consent. Held, that since
consent of the wife was obtained by fraud and wile was not willing lo consent, there could
be unilateral withdrawal, of consent; Sureshia Devi v. Om Prakash, AIR 1992 SC 1904.
Withdrawal of consent

One of the parties may withdraw his/her consent at any time before the passing of decree,
even after expiry of 18 months from date of filing of Eetiliun: Hitesh Bhatnagar v. Deepa
Bhatwagar, AIR 2011 SC 1637: (2011) 5 S8CC 234: JT 2%1'! (5) SC 176: (2011) 4 SCALE 724.

~14. No petition for divorce to be presented within one year of marriage.—
(1) Notwithstanding anything containied in this Act, it shall not be competent for
any court to entertain any petition for dissolution of a marriage by a decre~ »f
divorce, '[unless at the date of the presentation of the ne‘lion ore y ai has
elapsed] since the date of the marriage:

Provided that the court may, u;;_an applicatior ~ade to1 in ¢ ccon'ap.» win
such rules as may be made by the High Ceu.t ir th2 behall allcw a petition to
be presented [before one 7ear has Liaj sed | sit ce *he dale of the marriage on the
ground that the ¢ se is (e df xceptioral harasnip to the petitioner or of
exceptional depriviison th 2 pa -t ¢ f the respondent, but if it appears to the court
at the heain; of the pe itin L.t the pelitioner obtained leave to present the
petivor by a1y viisic.esentation or concealment of the nature of the case, the
cour’ m v, . it pronounces a decree, do so subject to the condition thal the
dec-ec shall not have effect until after the “[expiry of one year] from the date of
the marriage or may dismiss the pelition without cs:reiudic:e to any petilion
which may be brought after the *|expiration of the said one year| upon the same
or substantially the same facts as those alleged in support of the petition so

=
]

dismissed.  Tyretvvable Wrtatdean RG] -3 rﬂlgmmt T urd g
r leav

(2) In diiﬂusing of any aﬁplicalion der Lhis section fo

petition for divorce before the *

marriage, the court shall have regard to the interests of any children of the

marriage and to the question whether there is a reasonable g:mbabi]ity of a

reconciliation between the parlies before the expiralion of the °[said one year].
COMMENTS

Death of male Hindu before coming into force of the Hindu Suceession Act, 1956
Mother of male Hindu would nol possess any riiht to his prr;perty. Merely because
maother was in possession of suil property along with his widow after his death; it would

Subs. by Act 68 of 1976, sec. 9(i)(n), for certain words (w.e.l, 27-5-1976). !

Subs. by Act 68 of 1976, sec. 9(5)( 2{] , for "before three years have elapsed” (w.e.f. 27-5-1976),

Subs. by Act 68 of 1976, sec. 9{i}(b)(2), for “expiry of lﬁme years” (w.e.f. 27-5-1976),

%1_1;& by Act 68 of 1976, sec g{i](bi{SL for “expiration of the said three years” (w.e.l.
-1976).

Subs. by Act 68 of 1976, sec. Qgiigta}, for “expiration of three years” (w.e.f. 27-5-1976).

Subs. by Acl 68 af 1976, sec. 9(ii)(b), for “said three years” (w.e.f. 27-5-1976),

L=

_ e to present a ymp
e “[expiration of one year] from the date of the —




® ® thidrn bom et gy {latitra ¢

nol attract prc
absolute owne
LRs., AIR 201!

15. Divoy
dissolved by
decree or, if |
without an aj
has been disr.
B o)

Scope and Obj
The words
relationship b
and 13 of the'F
Succession on |{
Mother anc
executed the wi
would go to the

\otd o N oidokls ma
U[& I\ and L

vidow would become
hmauY wa ‘¢ v. Tanabar (dead) by

; marriage has been
AU, ATt deewed tp be ['a‘H"‘“"[appeagagﬂinﬁl the

\ . f realing has expired
MR LR '“htn". % 5! i E| t Ej been presented but
proprey °d’ _fiﬂﬂ%g marriage to marry
@ A Hindu wile W nol 2nfitied
dur' Sep fe ®a®leny
ondd movnternance i She ing 15 m?an e]u]d ;;-2‘['
2r sech L] v
U gecomes unthaaye i ‘lhfl??. L
S Cegaes 1p bt Minclu by @WK it
1e property. Mother
'lﬁ-na' Separately  Lfllgudiy- sl'iparepin {he estate

= =waess e wie wil executed by her mother; Ranabi

Uy

Padmakar Patil v. Rukminibai Vishm -Vekf.'rmn‘r, AIR 2003 5C 3109, f
~*[16. Lefitimacy of children of void and voidable marriages,—(1)

Notwithstan

ing that marriage is null and void under secion 11,

, I, any child of
such marriage who would have been legitimate if the marria e,hgg"ﬁgen valid.

shall be legitimate, whether such child is born before or after the commence:,,ont
of the Marriage Laws (Amendment) Act, 1976 (68 of 1976)* and wheth ' (= =at
a decree of nullity is granted in respect of that marriug > ur-er \his \ct ar |
whether or not the marriage is held to be void otherwise th. n or a pe itic), under

this Act.

(2) Where a decree of nullity is granted u, es »=_{ of a voic.able marriage under

section 12, any child begolten or er iy ive 1 be or. the decree is made, who would
have been the legiti=ate =i o) the ? ari es t. the marriage if at the date of the

decree it had beer dissolv. d in ste; d ol

eing annulled, shall be deemed to be their

legitimate child novwiy st ndi E \ne decree of nullity.

A Nott 1og contair »d 1 su

section (1) or sub-section (2) shall be construed

as wor 21t n Lron any child of a marriage which is null and void or which is
annlle 1by a decree of nullity under section 12, any rights in or to the property
of ai, person, other than the parents, in any case where, but for the passing of
this Act, such child would have been inca?ahle of pussessir}g Or acquiring any

such rights by reason of his not being the

egitimate child o
COMMENTS

his parents.]

Rights of son born out of void or voidable marriage

Son born out of illegitimate relation does not acquire any rights under section 16
of the Act: Babulal v, Natthibai, AIR 2013 MP 134,
Status of Children from void & voidable marriage

Section 16 of the Act, while engrafting a rule of fiction in ordaining the children,
though illegitimate, to be treated as legitimate, notwithstanding that the marriage was
void or voidable chose also to confine its application, so far as succession or inheritance
by such children is concerned, to the properties of the parents only a laudable and noble
act of the legislature indeed in e11acl-in2%ns§ctinn 16 Lo Upul an end to a great social evil:

finia Keatin v. Kumar Sitaram Manjhi, (

) 1 5CC 73

17. Punishment of bi amy.—Any marriage belween two Hindus solemnized
after the commencement of this Act is void if at the date of such marriage either
party had a husband or wife living; and the provisions of sections 494 and 495
of the Indian Penal Code (45 of 1860), shall apply acmrdmgly.t et A

G eT e
L. Praviso omilted by Act 68 of 1976, sec. 10 (weel. 27-5-1976). () (]

2. Subs. by Act 68 of 1976, sec. 11, for section 16 (w.e.f. 2?-5-]‘)'?&}.
* Date of commencement 27-5-1976, PP

[Sec. 15
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COMMENTS

Condition for second marriage to be valid

The mere admission by the respondent that he had contracted second marriage is
not enough. The impugned marriage must have been solemnized that is, the marriage
should have been celebrated or performed with proper ceremonies and in due form;
Bhaurao v. State of Malarashtra, AIR 1965 6C 1564.

Essential ceremonies required for bigamy
If the marriage is not a valid marriage, it is no marriage in the eyes of law. If the

marriage is not a valid one according to the law applicable to the parties, no question of
its being void by reason of its taking place during the life of the husband or wife of the
person marrying arises. Having regard to section 17 of the Act the essential ceremonies
set out under the Act had not been conducted and merely because there was distribution
of sugar or gur it would not-constitute a valid marriage; Surjit Kaur v. Garja Singh, AIR
1994 5C 135.

~~18. Punishment for contravention of certain other conditions for Hindu
marriage.— Every person who procures a marriage of himself or herself to be
solemnised under this Act in contravention of the conditions specified in clauses
(iii), (iv), fand (v)] of section 5 shall be punishable—

?[(a) in the case of contravention of the condition specified in clause (iii)
of section 5, with rigorous imprisonment which may extend tr (wo

., . | Yearsor with fine which may extend to one 'akh ruj ees, or ,.i.
wokd ~ 322 both;]

(b) in the case of a contravention of the condition . peci. ‘ed ir. ~lause (iv)
or clause (v) of sect’on 5, xith imr'e impri onment which may
extend to one mont’, « w.'h une which may extend to one
thousanc rimees, or w 'th Hoth, 3* |

4[:(-*»1 5
JURISOHICTION AND PROCEDURE
5[1'. Ccurt to w ric. petition shall be presented.—Every petition under this
£t chill 2 presented to the district court within the local limits of whose
or lina_y original civil jurisdiction—

(i)~ the marriage was solemnised, or

(ii) the respondent, at the time of the presentation of the petition,
resides, or

(iii) the parties to the marriage last resided together, or

S[(ilia) in case the wife is the petitioner, where she is residing on the date
of presentation of the petition, or]

(iv) the petitioner is residing at the time of the presentation of the
petition, in a case where the respondent is, at that time, residing
outside the territories to which this Act extends, or has not been
heard of as being alive for a period of seven years or more by those
persons who would naturally have heard of him if he were alive.]

1. Subs. by Act 2 of 1978, sec. 6 and Sch., for "(v) and (vi)" (w.e.f. 1-10-1978).
2. Subs. by Act 6 of 2007, sec. 20, for clause (a) (w.e.f. 1-11-2007). Clause (a) before substitution,
stood as under:

“(a) in the case of a contravention of the condition specified in clause (iii) of section 5,
with simple imprisonment which may extend to fifteen days, or with fine which may
extend to one thousand rupees, or with both;”,

3. The word "and” omitted by Act 2 of 1978, sec. 6 and Sch. {w.e.f. 1-10-1978),
4. Clause (¢) omilted by Act 2 of 1978, sec. 6 and Sch. (w.ef 1-10-1978).

5. Subs. by Act 68 of 1976, sec. 12, for section 19 (w.e.f. 27-5-1976).

6. Ins. by Act 50 of 2003, sec. 4 (w.e.f. 23-12-2003),
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COMMENTS
Jurisdiction of the Court
I a marriage is solemnised at a place within the municipal limit and the party reside
there only, the k‘imi]y Court would have exclusive jurisdiction to deal with case. The case
cannot be transferred to district court on a ground that the husband resides outside the
limits of municipal corporation; Arjun Singhal v. Pushpa Karwel, AIR 2003 MP 189.

20. Contents and verification of petitions.—(1) Every petition presented
under this Act shall state as distinctly as the nature of the case permits the facts
on which the claim to relief is founded [and, except in a petition under section
11, shall also state] that there is no collusion between the petitioner and the other
party to the marriage.

(2) The statements contained in every petition under this Act shall be
verified by the petitioner or some other competent person in the manner
required by law for the verification of plaints, and may, at the hearing, be
referred to as evidence.

21. Application of Act 5 of 1908.—Subject to the other provisions contained
in this Act and to such rules as the High Court may make in this behalf, all
proceedings under this Act shall be regulated, as far as may be, by the Code of
Civil Procedure, 1908.

COMMENTS
Decree under Hindu Marriage Act and decree under Code of Civil Procedure are
not same

Decree under the Hindu Marriage Act and decree under Code of Civil Proc dure a e
not of the same nature and character. A decree passed und= secti-n '0 o the I nd..
Marriage Act may be rescinded by the Trial Court itselr “ n th > ap lica orilLy the
velition of either party on being satisfied of the truth of the s tem nt moe in petition
if it consider just and reasonable to do so”. But decvee pas:d uader Code of Civil
Procedure can in no circumstances be res-inde 1, lLwered, cancelled, or modified by the
Trial Court; such decree may be reccin lea or ¢ ang> only by the Higher Court; Baby
Deb v. Ajit Deb, AIR 2008 G-o 49,

“[21A. Powe to trai sfer peitions in certain cases.—(1) Where—

(@) 2 petimon ur der this Act has been presented to a district court
having #“isdiction by a party to a marriage praying for a decree for
juc.cial separation under section 10 or for a decree of divorce under
section 13; and

(b) another petition under this Act has been presented thereafter by the
other party to the marriage praying for a decree for judicial
separation under section 10 or for a decree of divorce under section
13 on any ground, whether in the same district court or in a
different district court, in the same State or in a different State,

the petitions shall be dealt with as specified in sub-section (2).

(2) In a case where sub-section (1) applies,—

(a) if the petitions are presented to the same district court, both the
petitions shall be tried and heard together by that district court;

(b) if the petitions are presented to different district courts, the petition
presented later shall be transferred to the district court in which the
earlier petition was presented and both the petitions shall be heard
and disposed of together by the district court in which the earlier
petition was presented,

1. Subs. by Act 68 of 1976, sec. 13, for “and shall also state” (w.e.f. 27-5-1976).
2. Ins. by Act 68 of 1976, sec. 14 (w.e.f. 27-5-1976).
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(3) In a case where clause (b) of sub-section (2) applies, the court or the
Government, as the case may be, competent under the Code of Civil Procedure,
1908 (5 of 1908), to transfer any suit or proceeding from the district court in
which the later pelition has been presented to the district court in which the
earlier petition is pending, shall exercise its powers to transfer such later petition
as if it had been empowered so to do under the said Code.]

COMMENTS
Applicabilit;

Section 21A of the Act is applicable when two separate petitions for divorce have
been filed one after the other in lwo different places. Section 21A deals with a specific
circumstance when lwo different petitions have been filed at two different places, either
within the same district, or in two different districts. Since the provision deals with a
specific circumstance, it does not control other conditions/circumstances under which a
tzi;.;msfer application may be moved; Anshu Bhatnagar v. Rajendra Bhatnagar, AIR 2013 Raj

1|21B. Special provision relating o trial and disposal of petitions under
the Act,—('l;"fhe trial of a petition under this Act shall, so far as is practicable
consistently with the interests of justice in respect of the trial, be continued from
day to day until its conclusion unless the court finds the adjournment of th~ trial
beyond the following day to be necessary for reasons to be recorded.

(2) Every petition under this Act shall be tried as expeditious'y s post ible
and endeavour shall be made to conclude the trial within six - moi ths frem uie
date of service of notice of the petition on the res v den .

(3) Every appeal under this Act shall be heard as wxpe litiousiy as possible,
and endeavour shall be made to conclude th< i~aring v ithii three months from
the date of service of notice of cppealcn tw» (espondent.]

I[21C. Documentary evid nc .—! ol vit\standing anything in any
enactment to the cont ary. no ‘tocu ne. 't shall be inadmissible in evidence in any
proceeding at tho wian ot & pe ‘itior, under this Act on the ground that it is not
duly stamped «r regist red.

2|22, Proc :edings to be in camera and may not be printed or published.—
(19 Fve.v 1 ecin7, under this Act shall be conducted i camera and it shall not
b la sfu’ ‘or ny person to print or lgil_EﬁéH any matter in relation to any such
pricec ding except a judgment of the High Courl or of the Supreme” Court
pri.ted or published with the previous permission of the Court.

(2) If any person prints or publishes any matter in contravention of the
provisions contained in sub-section (1), he shall be punishable with fine which
may extend to one thousand rupees.]

23" Decree in proceedings—(1) In any proceeding under this Act, whether
defended or not, if the court is satisfied that—
(a) any of the grounds for granting relief exists and the pelitioner
Con ddraha I[except in cases where the relief is sought by him on the round
apphio) specified in sub-clause (a), sub-clause (b) or sub-clause (c¢) of clause
Noulee (ii) of section 5] is not in any way taking advantage of his or her own
Pass=R e wrong or disability for the purpose of such relief, and
(b) where the ground of the petition is the ground specified i) in
e clause (i) of sub-section (15) of section 13, the petitioner has not in
A any manner been accessory to or connived at or condoned the act or
acts complained of, or where the ground of the petition is cruelty the
petitioner has not in any manner condoned the cruelty, and

Ins. by Act 68 of 1976, sec. 14 (w.e.f. 27-5-1976). :

Subs. by Act 68 of 1976, sec. 15, for section 22 (w.e.l. 27-5-1976).

Ins. by Act 68 of 1976, see. 16(a)(i) (w.e.l. 27-5-1976).

The words “in clause (f) of sub-section (i) of section 10, or" omitted by Act 68 of 1976,
sec. 16(a)(ii) (w.e.f. 27-5-1976).

Ll o
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'[(bb) when a divorce is sought on the ground of mutual consent, such
consent has not been obtained by force, fraud or undue influence,
and]

(c) “fthe petition (not being a pelilion presented under section 11)] is
not presented or proseculed in collusion with the respondent, and

(d) there has not been any unnecessary or improper delay in instituting
the proceeding, and '

(e) there is no other legal ground why relief should not be ranted,
then, and in such a case, but not otherwise, the court shall decree
such relief accordingly.

(2) Before proceeding to granf any relief under this Act, it shall be the duty
of the court in the first instance, in every case where it is possible so to do
consistently with the nature and circumstances of the case, to make every
endeavour fo bring about a reconciliation between the parties: )

HProvided that nothing contained in this sub-section shall a oply to an
proceeding wherein relief is sought on any of the qunds specified i clause (ii{
clause (iii), clause (iv), clause (v}, clause (vi) or clause (vii) of sub-section (1) of
section 13,]

[(3) For the purpose of aiding the court in bringing about such
reconciliation, the court may, if the parfies so desire or if the court thinks it just
and proper so to do, adjourn the proceedings for a reasonable perio ' agl
exceeding fifteen days and refer the matter to any person named hy (ne pi rties
in this bé%m[l‘ or to any person nominated by the cor=t i1 the pa-tie. Tai o> name
any person, with directions to report to the court as o w heth>r 1 *conailiation
can be and has been, effected and *he court . in dis,osii g ol e proceeding
have due regard to the report.] ,

(4) In every c2o= whe== a ‘nar jag e is discsived by a decree of divorce, the
court passing the decrec sh. Il zive a <opy thereof free of cost to each of the
parties.|

COMMENTS
Burd-a « £ P.)yof

Vhere the connivance is doubtful, the presumption is always in favour of an absence
w1 intention. In a case husband invited the adulterer and then decamped and gave him
the opportunity for, or otherwise actively promoted the adultery, that would give rise to
a presumption of connivance in the husband. Connivance by husband cannot be inferred
from the mere circumstances and it must strictly be proved; K.. v. K., AIR 1952 Nag 395.
Difference between force, fraud or undue influence and collusion

Force, fraud or undue influence is quite distinct and different from collusion. In the
case of force, fraud or undue influence, one party is subjected to the same by the other
Early without the consent or volition of the former. In the case of collusion, there would

e a meeting of minds to attain sumethin[g by the joint effort of both parties. In other
words, in the case of collusion, there would be consensus between lwo parties lo do or
not to do something; Hari Kumar Sfo Rghavan Pillai v. Sudha B. Dfo Ramchandran Kurup,
AlR 2013 Ker 22,

Scope and Object

Section 23 (1) (a) provides that before passing the decree for divorce, the Court shall
record its satisfaction regarding existence of the ground of divorce and further shall see
that the wrong doer is not taking benefit by getting the decree of divorce: Rajneesh v.
Savita, AIR 2003 Raj 280.

’[23A. Relief for respondent in divorce and other proceedings.—In any
proceeding for divorce or judicial separation or restitution of conjugal rights, the

Ins. by Act 68 of 1976, sec. Loa)(iii) (w.e.f. 27-5-1976).

Subs. by Act 68 of 1976, sec. 16(a)(iv), for "the petition” (w.c.f. 27-5-1976),
Ins. by Act 68 of 1976, sec. 16(b) (w.e.l. 27-5-1976).

Ins. by Act 68 of 1976, sec, 16(c) (w.ef, 27-5-1976),

Ins. by Act 68 of 1976, sec. 17 (w.ef, 27-5-1976).
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respondent may not only oppose the relief sought on the ground of petilioney's
adultery, cruelty or desertion, but also make a counter-claim for any relief under
this Act on that ground; and if the pelitioner's adultery, cruelty or desertion jg
proved, the court may give to the respondent any relief under this Act 1o which
he or she would have been entitled if he or she had presented a petilion seeking
such relief on that ground.] mtes o &vder and woeakp
f"ﬁ’.ej;iain!enancg eudzntcﬁ!r'tet;id g?:er:g?f' prcreedings.—ﬁhgg 1']!1?11 o

proceeding under this Act it appears to the court_that either the wife or the

-ovsponashusband, as the case may be, has no independent income sulficient Tor Rer or his

support and the necessary expenses of the proceeding, it may, on the application
of the wife or the husband, order the respondent to pay lo the petitioner the

waanexpenses of the proceeding, and monthly during the proceeding such sum as,

having regard to the petitioner’s own income and the income of the respondent,
* it may seem lo the court to be reasonable;

kst 0 '[Provided that the application for the payment of the expenses of the

proceeding and such monthly sum during the proceeding, shall, as far as

possible, be disposed of within sixty days from the dale of service of notice on

the wife or the husband, as the case rrgay bell" x s bena nle clapmed
COMMENTS by b band (el s s

Consideration for amount of maintenance ( ' peadansyfed o

The court is required to take into consideration the income of the parties befure  miae
deciding the quantum of the interim maintenance. The court has to keep in viw the ne d
of the applicant and paying capacity of the non-aprlant: dacmauothi v (.
‘Ln.’cshmr'rmm__wnn, AIR 2 ant 424,

Consideration for fixing maintenance pendente lite

(i) If maintenance is%.:eing aid unde  sectir= 12" of * 1e Code of Criminal Procedure,
1973 (2 of 1974) the same though can be takin nto consideration while grantin
maintenance pendente lite unc ar sectic 1 24 5f (e | inau Marriage Act, 1955 (25 of 1955),

el it cannot be the so'= groua hr ¢ eclin ng such maintenance; Neelam Kalia v. Rajesh
lia, AIR 2013 HP 76.

(i) As far a¢ ma intenan e | endente lite and expenses of proceedings are concerned,
no distip<lion ha; e 2n == e under section 24 of the Act relating to right of a wife for
naintenar<. piz'en.d under section 12 or 13 of the Act: San eep Kumar v, State of
Thorkhane . AP 2004 Jhar 22.

(11} ‘i ne divorce proceeding has terminated adversely to his client but an appeal is
pending. Whether the appeal ends in divorce or not, the wife's claim for maintenance gua
wife under the definition contained in the explanation (b) to section 125 of the code
continues unless parties make adjustments and come to terms regarding the quantum or
the right to mamntenance. It is clear that mere divorce does not end the right to
maintenance; Caplain, Ramesh Chander v. Veena Kaushal, AIR 1978 SC 1807.

Entitlement for maintenance aec 34 FHnma o»nd_u_rq- WPE —+ rhclnnelia b f_'il’*m__f.

(i) During the pendency of the divorce proceedings at an g]:; wy mﬁ"“kt e wife
2

Prtf P ""}i
ur

establishes that she has no sufficient independent income for open to
her to claim maintenance pendente lite; Manokaran v. Devaki, + 2.

(i) Section 24 entitles not unl‘z the wife but also the hust Llif;, F¥S ntenance
endente lite on showing that he has no independent source : ever, the

wsband will have to satisfy the court that either due to shysi G ibility he
is handicapped to earn and support his livelihood. Held tgal si ego o vas able-
bodied and was nol mentally ill and only because his busir ‘f.fu'“ te A 9w, he I
could nol be granted any maintenance, it being opposed to i 4 of the
Act; Kanchan v, Kamalendra, AIR 1993 Bom 493. e
Maintenance & expenses during pendency of proceedings - geu 24
Provisions of section 24 of the Hindu arriage Act provid e given
by the earning spouse in favour of non-earning spouse | . ency of
proceedings before the court. Therefore an application seeki Melior  ment of

medical expenses incurred by a dependent spouse is definitely « ONperep  allowed
in an apphication under section 24; R. Suresh v. Chandra M./{, ALy~ 83.
e ————————

I

e ——

L. Ins. by Act 49 of 2001, sec. 8 (w.e.f. 24-9-2001).
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Swpf” Pending an application either under Rule 5 of Order 9 or Rule 9 of Order 9 or

Rule 13 of Order 9 of the Code q[ Civil I’rg)cedure a spouse is entitled to mainlail} an
application under section 24 of l_'lrmdu Marriage Act, 1955. The ex pression 'jpmccedl_ngs
under the Act” appearing In section 24 cannot be gn?un a narrow and restriclive meaning;
Vinod Kumar Kepriweal v. Ushe Vinod Kejrioaf, AIR 1993 Bom 168.
(ji) Section 125(1)(d) has impased a liability on both the son and the daughter to
maintain their father or mother who is unable to maintain himself or herself; Dr. Vijaya
Manahar Arbat v. Keshireo Rajaram Sawai, AIR 1987 SC 1100.

(iii) The direction by the Civil Court is not a final determination under the Hindu
Adaoptions and Maintenance Act but an order pendente life under section 24 of the Hindu
Marriage Act to pay the expenses of the proceeding, and monthly during the proceeding
such sum as, having regard to the pelitioners own income and the income of the
respondent, it may seem to the Court to be reasonable; Captain Ramesh Chander v. Veena
Kaushal, AIR 1978 5C 1807,

_25. Permanent alimony and maintenance.—(1) Any court exercising
jurisdiction under this Act may, at the time of passing any decree or at any time
subsequent thereto, on application made to it for the purpose by either the wife

+) or the husband, as the case may be, order that the respondent shall '[**] pay to
ol the applicant for her or his maintenance and support such gross sum or such
4 e onthly or periodical sum for a term not exceeding the lif~ of th~ copli-an a,
% having regard to the respondent’s own income and other »rop *rty, if a1y, e
'\om income and other property of the applicant ?[, the c~=duct of he p rties and other
—" circumstances of the case], il may scem te e orii to be just, and any such
paymenl may be secured, if necessary, vy . cha "gu on (he immovable property of

the respondent,

(2) If the court i. satisfie 1 th 't t.\ere i3 a change in the circumstances of either
party at any ti ne after it 1a. made an order under sub-section (1), it may at the
instar ¢ Sf vitie: darly, vary, modify or rescind any such order in such manner
as the ~ot rt 171y ueem just.

(3, '*'tne court is satisfied that the party in whose favour an order has been
lade under this section has re-married or, if such parly is the wife, that she has
not remained chaste, or, if such party is the husband, that he has had sexual
intercourse with any woman outside wedlock, *[it may at the instance of the other
party vary, modifly or rescind any such order in such manner as the court may
deem just].

-y
1_1. gie

COMMENTS AL Ll m = ..J|I ﬂ_’,._ . L
Income of husband i 8 et
While determining the quantum of permanent alimony the income of the husband
P Y

has to be keot in minc; fra Das v. Ramesh Ranjon Mallick, AIR 2003 Ori 62,

s ony — Factors for determination
Altmeny- U]y , , ) :

! Ing permanent alimony, no arithmetic formula can be adopted as there
aAf (onbe matical exactitude. It shall depend upon the status of the parties, their
cxlered b needs, the financial capacity of the husband and other obligations.

Qeured G’ | eannol be excessive or affect the living condition of the other party.

a Lo the court to see that the wife lives with dignity and comfort and not
Onereds iving need not be Tuxurigus bul simultaneously she should not be left

. fort. The Court has 1o act with pragmatic sensibility to such an issue so
-Ju,;;.,‘-.!m{m s nol meet any kind of manmade misfortune; L. Sree v, U, Srinivas, 2012

Unelay Haa (12) SCALE 98,

—

. while the applicant remains unmarried” omitted by Act 68 of 1976,
(w.ef. 27-5-1976).
ct 68 of 1976, sec. 18(a)(ii), for “and the conduct of the parties” (w-e.f.

't 68 of 1976, sec. 18(b), for “it shall rescind the order” (w.e.f. 27-5-1976).
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Relevant consideration for determination of permanent alimony and i

Court has to consider the status of parties, their needs, cnpam};}' of hrﬁ‘:ﬁgﬂg Cea.
having regard Lo reasonable expenses [or his'own maintenance and others whom I?e ?5
obliged to maintain. Amount of maintenance fixed-should be such as she can live in
reasonable comfort considering her status and mode of life she used to live; Vinny
Parmuir Parmar v. Parmoir Parmar, AIR 2011 5C 2748: JT 2011 (7) SC 553: (2011) 7 SCALE
741. '
Second marriage of husband

Once the husband has contracted a second marriage, the first wife is entitled in law

to claim for separate residence and maintenance; Aslabi B. Takke v. Bashasab Takke, AIR
2003 Kant 172.
_.~~26. Custody of children.—In any proceeding under this Act, the court may,
from time to time, pass suchtinterim orders and make such provisions in the
decree as it may deem just and proper with respect to the custody, maintenance
and education of minor children, consistently with their wishes, wherever
possible, and may, after the decree, upon application by petition for the purpose,
make from time to time, all such orders and provisions with respect to the custody,
mainlenance and education of such children as might have been made by such
decree or interim orders in case the proceeding for obtaining such decree were still
pending, and the court may also from time to time revoke, suspend or vary an;
such orders and provisions previously made:

![Provided that the application with respect to the main*zaance and ¢ du=ton
of the minor children, pending the proceeding for obtainin : suc’1 de: ree, shall is
far as possible, be disposed of within sixty days f=am the d. te o servi=='of notice
on the respondent.]

CO AN ENT
Custody: Mother ¢ Fathe,

Considering ‘he ==='fare of ti e crildren in the peculiar facts of the case the custod
of childre: sk alc be with thi moiner; Anita Krishnakumar Kachba v. K.R. Kachba, AIR 2003
Boit 27 3.

.-(¢7. Dis_osal of property.—In any proceeding under this Act, the court may
make such provisions in the decree as it deems just and proper with respect to
any property presented, at or about the time of marriage, which may belong jointly
to both the husband and the wife.

COMMENTS
Scope

Section 27 is attracted only when the eroperty presented at or about the time of
marriage is’ﬁlle%ed‘ to belong jointly to both the spouses. Section 27 ‘can only relate to
a limlied ¢lass of property that is owned jointly by the spofises which has been presented
at or about the time of marriage. It is not permissible to bring in property brought after
marriage as it would expand the scope of section 27. Held that jewellery presented at
the time of marriage comes within section 27 of the Act but furniture brought after the
marriage would not come within section 27 of the Act; Subhash Lata v. V.N. Khanna, AIR
1992 Del 14. See also Sangeeta Balkrishna Kadam v. Balkrishna Ramchandra Kadant, AIR 1994
Bom 3.

-A}fﬂ. Appeals from decrees and orders.—(1) All decrees made by the court in
any proceeding under this Act shall, subject to the provisions of sub-section (3),
be appealable as decrees of the court made in the exercise of its original civil
jurisdiction, and every such appeal shall lie to the court to which appeals
ordinarily lie from the decisions of the court given in exercise of its original civil

jurisdiction.

1. Ins. by Act 49 of 2001, sec. 9 (w.ef 24-9-2001)
2. Subs. bv Act 68 of 1976, sec. 19, for section 28 (w.ef. 27-5-1976).
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(2) Orders made by the court in any proceeding under this Act under seclion
25 or section 26 shall, subject to the provisions of sub-section (3), be appealable
if they are nol interim orders, and every such appeal shall lie to the court to which
appeals ordinarily lie from the decisions of the court given in exercise of its
original civil jurisdiction.

(3) There shall be no appeal under this section on the subject of costs only.

(4) Every appeal under this seclion shall be preferred within a '[period of
ninety days] from the date of the decree or or-:]eir'jJ ol - RET™
~ *[28A. Enforcement of decrees and orders.—All decrees and orders made by
the court in any proceeding under this Act shall be enforced in the like manner
as the decrees and orders of the court made in exercise of its original civil
jurisdiction for the time being are enforced.]

COMMENTS
Enforcement of decree

In the context of the prevailing circumstances, the payment of interim alimo=; an.'
litigation expenses, pendente lite to a spouse, who is financially weaker thar th nther,
with a view to enable him or her to conduet the proceedings in a matrimi nial -ause a 1d
secure speedy justice, should be regarded as a sine fita mon., ustic - and the | rgument
that resort to execution proceedings can be had against the d. faull g Spouse or that
other proceedings can be taken cannot be countenaneed, espect lly v hen enforcement
of such orders otherwise than by execution is neithe! pre ibited nor excluded by section
28A of the Act. It was held that when there is celiv ore e de‘ault on the part of respondent
husband to pay the maintenance and. || iga lon  xpeoses lo the wife, his defence of
divorce should be struck d wn: C.5 Man_ala. v v. Velayudhan Asari, AIR 1993 Ker 181.

L AVINGS AND REPEALS

29. Savings.—) ' liarnage solemnised between Hindus before the
commenceme .* o' this A t, which is otherwise valid, shall not be deemed to be
invali< (r ¢7e- 1y have been invalid by reason only of the fact that the parties
therete bi lony,2d to the same gotra or pravara or belonged to different religions,
"astes > sub-divisions of the same caste.

(2) Nothing contained in this Act shall be deemed to affect any right
recognised by custom or conferred by any special enactment to obtain the
dissolution of a Hindu marriage, whether solemnized before or after the
commencement of this Act.

(3) Nothing contained in this Act shall affect any proceeding under any law
for the time being in force for declaring any marriage to be null and void or for
annulling or dissolving any marriage or for judicial separation pending at the
commencement of this Acl, and any such proceeding may be continued and
determined as if this Act had not been passed.

(4) Nothing contained in this Act shall be deemed to affect the provisions
contained in the Special Marriage Act, 1954 (43 of 1954) with respect to marriages
between Hindus solemnised under that Act, whether before or after the
commencement of this Act.

30. Repeals.—[Rep. by the Repealing and Amending Act, 1960 (58 of 1960), sec.
2 and First Schedule (w.ef. 26-12-1960)..

4 1. Subs. by Act 50 of 2003, sec. 5, for “period of thirty days” (w.e.f. 23-12-2003).
2. Subs. by Act 68 of 1976, sec. 19, for section 28 (w.ef. 27-5-1976),




THE HINDU SUCCESSION ACT, 1956

INTRODUCTION

The joint and undivided family is the condition of a Hindu society. The joinl
family lraces its origin to the ancient patriarchal system. The law of heirship had
close connection with the doctrine—"He who inherits the property, also offers
the pinda”. The law of inheritance comprises rules which govern devolution of

property on the death of a person upon other persons solely on account of their
relationship to the former.

Till the middle of 19th century the Hindu Law of Succassion in its traditional
form remained in application in the country without any reform. The Mitakshara
law as well as the Dayablaga law remained in force in various parts of India. The
courts in British India and in Indian Slates kepl on applying and interpreting
their rules and provisions.

It was for the first time in 1850 in British India a rule forming part of Hindu
Law of Succession was abrogated by the Central Legislature in the form of Caste
Disabilities Removal Act, 1850. In the area of testamentary succession reforms
were made by the following enactments: Hindu Wills Act, 1870, Hindu Transfe:
and Bequests Act, 1914, Hindu Disposition of Property Act, 1916. The lindu
Wills Act, 1870 was later incorporated into the Indian < ccesvion AcIN1925.

Hindu Gains of Learning Act, 1930 modified the tradit, snai foiny “r.nily law.,

Hindu Inheritance (Removal of Drsehiliies; Act, 1928 modified the
traditional rules of Hindv law theid. squalifizd Ye's on the ground of certain
bodily and mental Liscase *ani ¢ »fon ity from inheriting the property.

Hindu Law 0" hiiw: a1 ce (Anendment) Act, 1929 modified the traditional
law of fheritaue relabiig 1o son’s daughter, daughter’s daughter, sister and
sister's o n.

Hi.lu Women'’s Right to Property Act, 1937 sought to improve the legal
position of women regarding inheritance of properly being survivors of male
Hindus under the laws of succession and joint family.

It was felt that the Hindu Code should be prepared. The Hindu Law
Committee which was formed to prepare the Hindu Code in 1914 was revived
in 1944. It was presided over by Sir Benegal Narsing Rau. The original drafl of
the provisions relating to intestate succession contained in Rau's Committee Bill
underwent substantive changes in the hands of Select Committee which
considered the Rau Committee Bill in 1948, Based on the scheme adopted by the
Select Commitlee the Hindu Succession Bill was introduced in the Parliament.

STATEMENT OF OBJECTS AND REASONS

This, the third instalment of the Hindu Code, seeks to amend and codify the
law relating to intestate succession. The original draft of the provisions relating
'o intestate succession contained in the Rauw’s Committee Bill underwent
Substantial changes in the hands of the Select Committee which considered the
WS Commitlee Bill in 1948, This Bill follows to a large extent the scheme

27
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adopted by the Select Committee but takes into account the various suggestions
made from time to time for the amendment of the Select Committee’s version of
the Bill. In particular, special provisions have been included for regulating

succession to the property of intestates governed by the Marumakkattayam,
Aliyasantana or Nambudri Laws of Inheritance.

ACT 30 OF 1956

The Hindu Succession Bill having been passed by both the Houses of
Parliament received the assent of the President on 17th June, 1956. It came on
the Statute Book as THE HINDU SUCCESSION ACT, 1956 (30 of 1956).

LIST OF AMENDING ACTS AND ADAPTATION ORDERS

1. The Hindu Adoptions and Maintenance Act, 1956 (78 of 1956) (w.e.f.
21-12-1956).

The Adaptation of Laws (No. 3) Order, 1956.
The Repealing and Amending Act, 1960 (58 of 1960) (w.e.f. 2€-12-199).
The Repealing and Amending Act, 1974 (56 of "974) ‘v e.f. 20-12- 974).

The Hindu Succession (Amendment) Act, 205 39 (° 20J5) (w.e.f.
9-9-2005).
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THE HINDU SUCCESSION ACT, 1956

(30 of 1956)

[17th June, 1956]
as amended by

The Hindu Succession (Amendment) Act, 2005 (39 of 2005)
An Act to amend and codify the law relating to intestate succession among Hindus,

BE it enacted by Parliament in the Seventh Year of Republic of India as
follows:—

CHAPTER 1
PRELIMINARY

1. Short title and extent.—(1) This Act may be called the Hindu Succession
Act, 1956.

(2) It extends to the whole of India except the State of Jammu and Kashmir.
2. Application of Act.—(1) This Act applies—

(a) to any person, who is a Hindu by religion in any of its forms or
developments including a Virashaiva, a Lingayat or a fo lo.z= of *he
Brahmo, Prarthana or Arya Samaj;

(b) to any person who is a Buddhist, J.ina or ¢ 'kh Yy rengion; and

(c) to any other person who is "ot 1 I iuslim, Christian, Parsi or Jew by
religion unle s it is oroved tha any such person would not have
been gcvernec' by th« Hir.du law or by any custom or usage as part
of thi t law 11 iespuct of any of the matters dealt with herein if this
Act had »~? been passed.

Ex uar ativ...—The following persons are Hindus, Buddhists, Jainas or Sikhs
b 7 relig.on, as the case may be:—

(a) any child, legitimate or illegitimate, both of whose parents are
Hindus, Buddhists, Jainas or Sikhs by religion;

(b) any child, legitimate or illegitimate one of whose parents is a Hindu,
Buddhist, Jaina or Sikh by religion and who is brought up as a
member of the tribe, community, group or family to which such
parent belongs or belonged;

(c) any person who is a convert or re-convert to the Hindu, Buddhist,
Jaina or Sikh religion.

(2) Notwithstanding anything contained in sub-section (1), nothing
contained in this Act shall apply to the members of any Scheduled Tribe within
the meaning of clause (25) of Article 366 of the Constitution unless the Central

Government, by notification in the Official Gazette, otherwise directs.

_ (3) The expression “Hindu” in any portion of this Act shall be construed as
if it included a person who, though not a Hindu by religion, is, nevertheless, a

Person to whom this Act applies by virtue of the provisions contained in this
section.

29




!

P“

30 The Hindu Succession Act, 1956 [Sec. 2

STATE AMENDMENT
Pondicherry.—In section 2, after sub-section (2) insert—

“{2A) Notwithstandin an{thing contained in sub-section (1), nothing
contained in this Act shall apply to the Renouncants of the Union territory of
Pondicherry.”

[Regulation 7 of 1963, sec. 3 and First Sch. (w.ef. 1-10-1963).]

COMMENTS

Applicability of the Act

The petitioner’s mother after marrying the petitioner’s father changed her religion
and name. The petitioner was not able to prove thal she was a member of the Hindu
community as she could not show bana fide intention of being converted to the Hindu
faith accompanied by conduct or unequivocally expressing that intention, thereby failing
to avail the opportunity of section 2(b) of the Act: Sapna Jacob v. State of Kerala, AIR 1993
Ker 75.

3. Definitions and interpretation—(1) In this Act, unless the context
otherwise requires,—

—Hay agnate”—one person is said to be an “agnate” of another if the two
are related by blood or adoption wholly through males;

(b) “aliyasantana law” means the system of law applicable to persons
who, if this Act had not been passed, would have been governe.. by
the Madras Aliyasantana Act, 1949, or by the cietomiry
Aliyasantena law with respect to the mat's: ror vvhih provision s
made in this Act;

__ o) "cognate” — one person is sai- to e - cognal. of another if the two
are related by blood o & doptior b+t w0t wholly through males;
(d) the exprossion “cu.toin” aid ‘usage” signify any rule which having
been ~o.t=uously and uniformly observed for a long time, has
ab cin:d the foice of law among Hindus in any local area, tribe,
cnnnity, group or family:
Provided that the rule is certain and not unreasonable or
opposed to public policy; and
Provided further that in the case of a rule applicable only to a
family it has not been discontinued by the family;

(e) “full blood”, “half blood” and “uterine blood”—

(i) two persons are said to be related to each other by full blood
when they are descended from a common ancestor by the same
wife, and by half blood when they are descended from a
common ancestor bul; by different wives;
(i) two persons are said to be related to each other by ulerine blood
' when they are descended from a common ancestress but by
different husbands; '

Explanation.—In this clause “ancestor” includes the father and
“ancestress” the mother;

-
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to the property of an intestate under this Aclt;

v(g‘)-‘"‘inh.‘:ilal(—"'~d person is deemed to die intestate in respect of
property of which he or she has nol made a lestamentary

.»(f’f “heir” means any person, male or female, who is entitled to succeed

disposition capable of taking effect; { - v|nod mavis i apid |

v .
(h)  “marumakkattayam law” means the system of law applicable 1o
persons—

(a) who, if this. Act had not been passed, would have been
governed by the Madras Marumakkattayam Act, 1932 (Madras
Act XXII of 1933); the Travancore Nayar Act (II of 1100K); the
Travancore Ezhava Act (IIl of 1100K); the (VII of 1108K)
Travancore Nanjinad Vellala Act (IV of 1101K); the Travancore
Kshatriya Act (VII of 1108K); the Travancore Krishnanvaka
Marumakkathayee Act (VII of 1115K); the Cochin
Marumakkathayam Act (XXXIII of 1113K); or the Cochin Naya,
Act (XXIX of 1113K); with respect to the matters for which
provision is made in this Act; or

(b) who belong to any community, the me.1bers of ~nich are
largely domiciled in *he State o' Tr vancor -Cochin or Madras
'[as it existed immedi tei - be or » the 1st November, 1956,] and
who, if tiie Aci hac not Lzen passed, would have been
gov 'rned \ith retvect to the matters for which provision is
made in Wit Act by any system of inheritance in which descent
-3 trared chrough the female line;

by does not include the aliyasantana law;

1) “nambudri law” means the system of law applicable to persons who,
if this Act had not been passed, would have been governed by the
Madras Nambudri Act, 1932 (Madras Act XXI of 1933); the Cochin
Nambudri Act (XVII of 1113); or the Travancore Malayala Brahmin
Act with respect to the matters for which provision is made in this
Act;

() “related” means related by legitimate kinship:

Provided that illegitimate children shall be deemed to be related
to their mothers and to one another, and their legitimate
descendants shall be deemed to be related to them and to one
another; and any word expressing relationship or denoting a
relative shall be construed accordingly.

(éj/ln this Act, unless the context otherwise requires, words importing the
Masculine gender shall not be taken to include females.

COMMENTS l:.[ l- T S mTaly yag Fedtye o LN B

|
Scope of illegitimate children i Tt i AT Ly R0
A child of void marriage is related to ils parents within the meaning of séction Ay
! Hindu Succession Act by virtue of section 16 of Hindu Marriage Act, 1955. Proviso to
“#etion 3(1)(j) is confined to those children who are not clothed with legitimacy under

ol 1]

L Ins by the Adaptation of Laws (No. 3) Order, 1956,
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section 16 of Hindu Marriage Act; Rasala Surya Prakasarao v. Rasala Venkateswararao, AIR
1992 AP 234,

Heirs

Under clause (f) of sub-section (1) of section (3) agnates of deceased are also heirs;
Basanti Devi v. Raviprakash Ramprasad Jaiswal, (2007) 11 SCR 444.

4. Over-riding effect of Act.—(1) Save as otherwise expressly provided in
this Act,—

(a) any text, rule or interpretation of Hindu law or any custom or usage
as part of that law in force immediately before the commencement
of this Act shall cease to have effect with respect to any matter for
which provision is made in this Act;

(b) any other law in force immediately before the commencement of
this Act shall cease to apply to Hindus in so far as it is inconsistent

with any of the provisions contained in this Act.
l[mr*]

CHAPTER 1I
INTESTATE SUCCESSION

General
5. Act not to apply to certain properties.—This Act hall 1ot Priy to—

() any property successic= to wh ch is ~eguated by the Indian
Succersion Act 1125, by re.son of the provisions contained in
secidon Tu Of the Spacic 1 M rriage Act, 1954;

(it ., estite \shich descends to a single heir by the terms of any
cover an. or agreement entered into by the Ruler of any Indian State
with the Government of India or by the terms of any enactment
passed before the commencement of this Act;

(iii) the Valiamma Thampuran Kovilagam Estate and the Palace Fund
administered by the Palace Administration Board by reason of the
powers conferred by Proclamation (IX of 1124) dated 29th June,
1949, promulgated by the Maharaja of Cochin.

STATE AMENDMENT

Kerala—Kerala State has passed an Act for the partition of the Valiamma
Thampuran Kovilegam Estate and the Palace Fund [vide Kerala Act 16 of 1961, sec. 10].
Section 10 of Kerala Act 16 of 1961 reads as under: -

“10. Amendment of the Hindu Succession Act, 1956 —Clause (iii) of section 5
of the Hindu Succession Act, 1956 (Central Act 30 of 1956), shall be omitted

with effect on and from the date of execution of the partition deed under
section 6.” Folner in nod C LA

o

~ YT R

1. Sub-section (2) omitted by Act 39 of 2
omission, stood as under:

“(2) For the removal 6f doubts it is hereby declared that nothing confained in this Act
shall be deemed to affect the provision of any law for the time being in force providing
for the prevention of fragmentation of agricultural holdings or for the fixation of ceilings
or for the devolution of tenancy rights in respect of such holdings,”

005, sec. 2 (w.e.£. 9-9-2005). Sub-section (2), before
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L 1|6. Devolution of interest in coparcenary prqperly'.——(l) On and from the
commencement of the Hindu Succession (Amendment) Act, 2005%, in a Joint
pindu family governed by the Mitakshara law, the daughter of a coparcener
Sha”r—
(a) by birth become a coparcener in her own right in the same manner
as the son;
(b) have the same rights in the coparcenary property as she would have
had if she had been a son;
(c) be subject to the same liabilities in respect of the said coparcenary
property as that of a son,
and any reference to a Hindu Mitakshara coparcener shall be deemed to include
a reference to a daughler of a coparcener:

Provided that nothing contained in this sub-section shall affect or invalidate
any disposition or alienation including any partition or lestamentary disposition
of property which had taken place before the 20th day of December, 2004.

(2) Any property to which a female Hindu becomes entitled by virtue of
sub-section (1) shall be held by her with the incidents of coparcenary ownership
and shall be regarded, notwithstanding anything contained in this Act or any
other law for the time being in force in, as property capable of being disposed
of by her by testamentary disposition.

(3) Where a Hindu dies after the commencement of the Hindu Succession
(Amendment) Act, 2005*, his interest in the property of a Join* Hindu farrly
governed by the Mitakshara law, shall devolve by testamei tary or i1 test: ‘e
succession, as the case may be, under this Act and r=* by surv yors, ip, ad t e
coparcenary property shall be deemed to Fave ee 1 di* ded as | ' a p.rtition had
taken place and,—
sohond®  (a) the d ughter ; allitte 1 the sat e st.are as is allotted to a son;
o () [the share (¢ t. e pi >-d 'ceased son or a pre-deceased daughter, as

= t.e r woul” have got had they been alive at the time of partition,
shel be allotted to the surviving child of such pre-deceased son or
of such pre-deceased daughter; and

1. Subs. by Act 39 of 2005, sec. 3, for section 6 (w.e.f. 9-9-2005). Section 6, before substitution,
stood as under:

“6. Devolution of interest in coparcenaryy property.—When a male Hindu dies after the
commencement of this Act, having at the time of his death an interest in a Mitakshara
coparcenary property, his interest in the praperty shall devolve by survivorship upon the
surviving members of the coparcenary and not in accordance with this Act:

Provided that, if the deceased had left him surviving a female relative specified in class
I of the Schedule or a male relative specified in that class who claims through such female
rolative, the interest of the deceased in the Mitakshara coparcenary propertly shall devolve
by testamentary or intestate succession, as the case may be, under this Act and not by
survivorship.

Explanation 1.—TFor the purposes of this section, the interest of a Hindu Mitakshara
coparcener shall be deemed to be the share in the property that would have been allotted
to him if a partition of the property had taken place immediately before his death,
irrespective of whether he was entitled to claim partition or not.

Explanation 2—Nothing contained in the proviso to this secton shall be construed as

Euabliug a person who has separated himself from the coparcenary before the death of the
deceased or any of his heirs to claim on intestacy a share in the inferest referred to

therein.”.
* Date of commencement 9-9-2005, < N
\!.:J.l : _r '|
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(¢) the share of the pre-deceased child of a pre-deceased son or of a pre-
deceased daughter, as such child would have got had he or she been
alive al the time of the partition, shall be allotted (o the child of such
pre-deceased child of the pre-deceased son or a pre-deceased
daughler, as the case may be.

Lxplanation.—For the purposes of this sub-section, the interest of a Hindu
Mitakshara coparcener shall be deemed to be the share in the property that
would have been allotted to him if a partition of the property had taken place
immediately before his death, irrespective of whether he was entitled to claim
partition or not.

(4) After the commencement of the Hindu Succession (Amendment) Act,
2005%, no court shall recognise any right to proceed against a son, grandson or
great-grandson for the recovery of any debt due from his father, grandfather or
great-grandfather solely on the ground of the pious obligation under the Hindu
law, of such son, grandson or greal-grandson to discharge any such debt:

Provided that in the case of any debt contracted before the commencement
of the Hindu Suceession (Amendment) Act, 2005*, nothing contained ir {uis
sub-section shall affect—

(a) the right of any creditor to proceed ag-uist the {on, jrandson uf
great-grandson, as the case may be; or

(b) any alienation made in respect o in satis ‘actic n of, any such debt,
and any such right or a'izna o * siall be eniorceable under the rule
of pious obligat'~.i ir th, sar. e .. =.ner and to the same extent as it
Wouili 1ave been ntyrceable as if the Hindu Succession
'Amendment) Ac, 2005 had not been enacted.

Explialon—Fir he purposes of clause (a), the expression  “son”,
“grandson or “great-grandson” shall be deemed to refer to the son, grandson
F j,"eav-grandson, as the case may be, who was born or adopted prior to the
commencement of the Hindu Succession (Amendment) Act, 2005*,

(5) Nothing contained in this section shall apply to a partition, which has
been effected before the 20th day of December, 2004.

Explanation—For the purposes of this section “partition” means any
partition made by execution of a deed of partition duly registered under the
Registration Act, 1908 (16 of 1908) or partition effected by a decree of a court.]

Section 6 of the Act deals with devolution of interest of a male Hindu in coparcenary
property and recognises the rule of devolution by survivorship among the members of
the coparcenary. The retention of (he Mitakshara coparcenary  properly without
including the females in it means that the females cannol inherit in ancestral property
as their male conntarparts do. The law by excluding the daughter from participaling
in the coparcenary ownership not only contributes to her discrimination on the ground
of gender but also has led to oppression and negation of her fundamental right of
equality guaranteed by the Constitution having regard to the need (o render social
juslice 10 women, the States of Andhra Pradesh, Tamil Nadu, Karnataka and
Maharashira have made necessary changes in the law giving equal right 1o daughters
i Hindu Mitakshara coparcenary property. The Kerala Legislature has enacted the
Kerala Joint Hindu Family System Abolition) Act, 1975

It is proposed to remove the discrimination as contained in section 6 of the Hindu
Succession Act, 1956 by giving equal rights to daughters in the Hindy Mitakshara
coparcenary property as the sons have.

* Date of commencement 9-9.2005.
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STATE AMENDMENT
Sections 6A to 6C
Kamataka.—After section 6, insert the following sections, namely:—

"6A. Equal rights to daugher in co-parcenary property—Notwithstanding
anything contained in section 6 of this Act—

{a) in a joint Hindu family governed by Mitakshara law, the daughter of a
co-parcener shall by birth become a co-parcener in her own right in the
same manner as the son and have the same rights in the co-parcenary
property as she would have had if she had been a son inclusive of the
right to claim by survivorship and shall be subject to the same liabilities
and disabilities in respect thereto as the son;

(b) at a partition in such a joint Hindu family the co-parcenary property
shall be so divided as to allot to a daughter the same share as is allotable
to a son:

Provided that the share which a predeceased son or a predeceased
daughter would have got at the partition if he or she had been alive at
the time of the partition, shall be allotted to the surviving child of such
predeceased son or of such predeceased daughter:

Provided further that the share allotable to the predeceased child of
a predeceased son or of a predeceased daughter, if such child had been
alive at the time of the partition, shall be allotted to the child of +-h
predeceased child of the predeceased son or of such pr.Joce: sed
daughter, as the case may be;

(c) any property to which a female Hindu becoi ves ¢ ititle 1 by virtsi= of the
provisions of clause (a) shall be held by he wit) the *~_idents of co-
parcenary ownership and shall e re jarded, 10tw . thstanding anything
contained in this Act or my stl «r law for the time being in force, as
pronerty. canabi - of beiag ispused of by her by will or other
b stamen, ry isp 9sitic

d) nowuw, it clause \b) shall arj{;pIy to a daughter married prior to or to a

artitic 1 which had been effected before the commencement of Hindu
gur:cession (Karnataka Amendment) Act, 1990.

6B. Interest to devolve by survivorship on death—When a female Hindu dies
after the commencement of the Hindu Succession (Karnataka Amendment)
Act, 1990, having at the time of her death an interest in a Mitakshara co-
parcenary property, her interest in the property shall devolve by survivorshi
upon the surviving members of the co-parcenary and not in accordance wit
this Act: :

Provided that if the deceased had left any child or child of a pre-deceased
child, the interest of the deceased in the Mitakshara co-parcenary properly
shall devolve by testamentary or intestate succession as the case may be under
this Act and not by survivorship.

Explanations.—(1) For the purposes of this section the interest of female
Hindu Mitakshara co-parcenary shall be deemed to be the share in the property
that would have been allotted to her if a partition of the property had taken
place immediately before her death, irrespective of whether she was entitled
to claim partition or not.

(2) Nothing contained in the proviso to this section shall be construed as
enabling a person who, before the death of the deceased had separated himself
or herself from the co-parcenary, or any of his or her heirs to claim on
intestacy a share in the interest referred to therein,

6C. Preferential riﬂu to acquire property in certain cases—(1) Where, after the
commencement of Hindu Succession (Karnataka Amendment) Act, 1990 an

interest in any immovable Fmperty of an intestate or in any business carried
ely or in conjunction with others devolves under

by him or her, whether so
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sections 6A or 6B upon two or more heirs and any one of such heirs proposes l
to transfer his or her interest in the property or business, the other heirs shall
have a preferential right to acquire the interest proposed to be transferred.

(2) Tﬁe consideration for which any interest in the property of the deccased
may be transferred under sub-section (1) shall in the absence of any agreement
between the parties, be determined by the court, on application, being made
to it in this behalf, and if any person proposing to acquire the interest is not
willing to acquire it for the consideration so determined, such person shall be
liable to pay all costs of or incidental to the application.

(3) If there are two or more heirs proposing to acquire any interest under
this section, that heir who offers the highest consideration for the transfer shall
be preferred.

Explaﬂnlimt.—[n this section ‘court’ means the court within the limits of
whose jurisdiction the immovable property is situate or the business is carried
on, and includes any other court which the State Government may by
notification in the Official Gazette specify in this behalf.

[Vide Karnataka Act 23 of 1994, sec. 2 (w.e.f. %—7—1‘5‘9‘4}.]

COMMENTS

Disposal of undivided interest in property

A wife inherited the interest of her deceased husband in the family property, she
continued to be a member of the family and the property including that of her's was held
by the family. As a female heir, having inherited property under section 6, she cannot be
treated as having ceased to be a member of the family without her volition. Though she
can dispose of her undivided interest in the co-parcenery property by a Will or sale for
a valuable consideration, she cannot make a gift of such interest without the prior
consent of the other coparceners; Kanna Gounder v. Arjuna Gounder. AIR 2003 Mac 157,

Devolution of interest

A wife cannot herself demand a partition, but if a partition aes L ke piice | stvooin
her husband and his sons, she is entitled to receive 7 o.>re and > ho 1 ang - joy that
share separately; Man Singh v. Ramkala, AIR 205, SC 1542, JT 2011 '13) oC 550; (2010) 13
SCALE 250.

Partition of coparce .ary p1v.ery

(i) The contenti. n of the peti ion 'rs th it tnere was automatic partition amongst the
heirs of the d -ea ied Kan. o, his eath has been negatived because it is only when the
decr.oid 1 ad L @t his sur iving female heirs as provided in proviso to section 6 of the
Act, a _otic v | p-rlition is deemed to have taken place in the joint family property for
the ury sse ui ascertaining the share of the deceased in the joint family properties which
comes 0 the share of the female heirs. If there are male heirs there is no aulomatic
partition; Shivgonda Balgonda Patil v. Director of Resettlement, AIR 1992 Bom 72.

(ii) The heirs will get his or her share in the interest which the deceased had in the
coparcenary property at the time of his death in addition to the share which he or she
received or must be deemed to have received in the notional partition; Gurupad v. Hirabai,
AIR 1978 SC 1239.

(iii) The fiction in the explanation of section 6 of the Act should be carried to a
narrow extent only with a new point to implement the parpose for which it was
introduced. When there were only two coparceners and one of them died, then if any
petson other then the coparcener is enlitled to a share as a result of severance of the share
of the deceased coparcener, the share of such other person will become fixed; Shusiilaba
v. Naraynarao, MIF?Q?S Bom 257.

(iv) The deceased coparcener’s share gets fixed on the date of his death, subsequent
fluctuations in the fortunes of the coparceners do not affect it; Karuppa v. Palanianimal:
AIR 1963 Mad 254,

Scope +

The interpretation of provisions of section 6, its proviso and explanation 1 thereto
with legislative intent in regard to the enlargement of share of the female heirs,
qualitatively and quantitatively; Gurupad v, Hira Bai, AIR 1978 SC 1239.

7. Devolution of interest in the property of a tarwad, tavazhi, kutiunba,
kavaru or illom.—(1) When a Hindu to whom the marumakkattayam or nambudri
law would have applied if this Act had not been passed, dies after the

commencement of this Act, having at the time of his or her death an interest in
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(2) When a Hindu to whom the aliyasantana law would have appliea 1 trus
Act had not been passed, dies after the commencement of this Act, having at the
time of his or her death an undivided interest in the property of a kutumba or
kavaru, as the case may be, his or her interest in the property shall devolve by
testamentary or intestate succession, as the case may be, under this Act and not
according to the aliyasantana law.

Explanation.—For the purposes of this sub-section, the i tere it of \ Hiadr ir
the property of a kutumba or a kava,u sh>"' be dee ned to be tie sh.ze n the
property of the kutumba r kavar+ «s he zase m 1y be that would have fallen to
him or her if a pe ‘tition « © th. t | rope ty ‘er ¢ it nad been made immediately
before his 0 he r deau. ar ong al. the inembers of the kutumba or kavaru, as the
cace p ay b, . n livir g, whether he or she was entitled to claim such partition
or ‘ot wna-r the aliyasantana law, and such share shall be deemed to have been
~!lowed to him or her absolutely. :

(3) Notwithstanding anything contained in sub-section (1), when a
sthanamdar dies after the commencement of this Act, sthanam property held by
him shall devolve upon the members of the family to which the sthanamdar
belonged and the heirs of the sthanamdar as if the sthanam property had been
divided per capita immediately before the death of the sthanamdar among himself
and all the members of his family then living, and the shares falling to the
members of his family and the heirs of the sthanamdar shall be held by them as
their separate property.

Explanation.—For the purposes of this sub-section, the family of a sthanamdar
shall include every branch of that family, whether divided or undivided, the
male members of which would have been entitled by any custom or usage to
succeed to the position of sthanamdar if this Act had not been passed.

STATE AMENDMENT
Kerala.—In section 7, in sub-section (3)—

(a) between the words “him” and “shall”, the words “or her”, between the words
“himself” and “and”, the words “or herself” and between the words “his” and
“family” in the two places where they occur the words “or her” shall be
respectively inserted;

m brocd uced Hemely
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(b) in the Explanation, the word “male” shall be omitted;

(c) the existing Explanation shall be numbered as Explanation [ and the following
Explanation shall be adcled, namely:—

“Explanation 11—The devolution of Sthanam properties under sub-section (3)
and their division among the members of the family and heirs shall not be
deemed to have conferred upon them in respect of immovable properties any
higher rights than the sthanamdar regarding eviction or otherwise as against
tenants who were holding such properties under the sthani.”

[Vide Kerala Act 28 of 1958, sec, 27 {w.e.f. 18-5-1958).]

‘Aﬁw“,’- 8 General rules of succession in the case of males.—The property of a
\\ male Hindu dying intestate shall devolve according to the provisions of this
Chapler—

(a) firstly, upon the heirs, being the relatives specified in class I of the
Schedule; — (€10 mum blays fal

(b) secondly, if there is no heir of class I, then upon the heirs, being the
relatives specified in class II of the Schedule; ;

(c) thirdly, if there is no heir of any of the two classes, then upon the
agnates of the deceased; and :

(d) lastly, if there is no agnate, then upon the > cognates of the decea' <d.

COMMENTS
Ownership of property
When a Hindu inherits the property from his father unc o se tion 2 e takes it as
his separate property and not as joint familv arop erty vis-a-vis his sons; Cominissioner of
Wealth-tax v. Chander Sen, AIR 1986 SC 1,52,
Scope

The property n sectic1 8 ncl 1des agricultural land also; Tukaram Genba Jadhav v.
Laxman Gen! » Ja thav, AiR . 994 3om 247.

9. Oudior 1f succession among heirs in the Schedule.—Among the heirs
spe.ifi d 1. the Schedule, those in class | shall take simultaneously and to the
evciusion of all other heirs; those in the first entry in class Il shall be preferred
to those in the second entry; those in the second entry shall be preferred to those
in the third entry; and so on in succession.

107 Distribution of property among heirs in class I of the Schedule.—The
property of an intestate shall be divided among the heirs in class I of the
Schedule in accordance with the following rules:—

Rile 1.— The intestate’s widow, or if there are more widows than one, all
/ the widows together, shall take ane share.

Q"'- \Q' Rule 2.—The surviving sons and daughters and the mother of the inteslate
¢ shall each take one share.

oy Rille 3. The heirs in the branch of each pre-deceased son or each pre-
[ AR5 ‘ deceased daughter of the intestate shall take between them one
| share.

Rule 4—The distribution of the share referred to in Rule 3—

(i) among the heirs in the branch of the pre-deceased son shall be so
made that his widow (or widows together) and the surviving sons

L
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and daughters gets equal portions; and
predeceased sons gets the same porlion;
(ii) among the heirs in the branch of (he pre-deceas:
so made that the surviving sons and daughter:
COMMENTS
Expression ‘widow’ — Meaning thereof D
The word ‘widow’ mentioned among Class I heirs is lady wi f€molo #mdi
under the L|):r+.v|f'isinns of the Hindu Marriage Act, 1955 and who ||
of widow by virtue of death of her husband. If her marriage witl
law, on_his death she would not get status of widow under Cla
Irrliftt‘;j,lccessinn Act, 1956; Laxmibai v. Anasuyn, AIR 2013 Kar |
- Distribution of property among heirs in class ILof &
property of an intestate shall be divided between the teirs &) F
entry in class I of the Schedule so that they share equally
12, Order of succession among agnates and cogn |
succession among agnates or cognates, as the case may be, sha
in accordance with the rules of preference laid down hereunder:
Rule 1.—Of two heirs, the one who has fewer or no degrees of ascent is
preferred.
Rule 2— Where the number of degrees of ascent is the same or none, that
heir is preferred who has fewer or no degrees of descent.
Rule 3— Where neither heirs is entitled to be preferred to the other under
Rule 1 or Rule 2 they take simultaneously.

COMMENTS
Succession among agnates and cognates

The number of cognates is larger than the number ... . 7nales a. the gnate icaces his
relationship to the propositus wholly through r.a.s, vh'C a cogn. te is not required to
trace his or her relationship with the = op Jsii 15 w 0. 'v th ough males. Held that after
the failure of class 1 =0 ¢l se il he s, t[i‘ nospor dens i:emfg agnates should inherit
instead of cognates; “rablw L wal . wwa Lal, AIR 1994 Raj 149,

13. Comp-ita ion ui ‘eg rees — 1) For the purposes of determining the order
of su=_issim among as .ates or cognates, relgtionship shall be reckoned from
the int<sate ‘o " e heir in terms of degrees of ascent or degrees of descent or
both, as \"-e case may be. h

(2) Degrees of ascent and degrees of descent shall be computed inclusive of
the intestate.

WCH(S) Every generation constitutes a degree either ascending or descending.
o Y214 Property of a female Hindu to be her absolute property.—(1) Any
property possessed by a female Hindu, whether acquired before or after the
commencement of this Act, shall be held by her as full owner thereof and not
as aEIiif}itEa' owner. N b " —

xplanation.—In this sub-section, “property” includes both movable an
immovable property ar:}gg;iggll}y a femh%?ﬁrnﬁ){fb?ihﬁgritance or devise, or at
a partition, or in lieu of maintenance or arrears of maintenance, or by gift from
any person, whether a relative or not, before, at or after her marriage, or by her
own skill or_gxertion, or by purchase or by prescription, or in any other manner
Whatsoever, and also any such property held by her as stridhana immediately
before the commencement of this Act.

(2) Nothing contained in sub-section (1) shall apply to any properly
dcquired by way of gifl or under a will or any other instrument or under a

decree or arder of a civil courl or under an award where the terms of the gilt,
Will or other instrument or the decree, order or award prescribe a restricted
“Stale in such property.
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COMMENTS

0 widow in lieu of her maintenance, after coming into force of
ipens into full estate and widow becomes absolute owner in view
Act; Santosh v. Saraswathibai, AIR 2006 Kant 85,

t had a limited widow’s estate in the scheduled properties which
of her maintenance and the same ripened into an absolute estate
15 of section 14 (1) of the Act. Thus, the Act made her an absolute
lappa Marve v. Yelubai, AIR 2003 Karn 396.

possessed by a Hindu female, irrespective of how it was acquired,
property after coming into force of the Act in view of the operation
attary v. Afudhia, AIR 2003 NOC 126 (HP).

ad given the property to Sarjabai only for a limited period, hence
absolute owner under sub-section (1) of section 14. The property
erned by sub-section (2) of section 14 as the court should give effect
: e testator; Bhura v. Kashiram, AIR 1994 SC 1202.

(v} Sub-section (2) of section 14 must be read as a Proviso or exception to sub-section
(1) of section 14 and its operation must be confined to cases where properly is acquired
for the first time as a grant without any pre-existing right. If the female had an sxi ting
interest in the property, the interposition of any instrument wi' ot aff-it | e 0} 2ration
of sub-section (1) of section 14 and the property will be held by the fem: le as . er a. soiue
property; M, Shamugha Udayar v. Sivanandam, AIR 190* Mad 123

(vi) When some property is alloded b he widow in licu of her claim for
maintenance, she becomes its absolut~ o me : V. "ui. wmne, v. Sesha Reddy, AIR 1977 SC
1944,

(vii) The right of the a. {anc  is “0-exi »nsive with that of the widow; Jagat Singh v.
Teja Singh, AIR 97y 1 o139 (FW.

Exte-—t )

7, The vron's “any property possessed by a female Hindu"” include actual as well as
cor strr Mive possession. Even when the property is in the possession of a trespasser, she
i in s constructive possession; Mangal v. Ratno, AIR 1967 SC 1786.

(ii) The word ‘possessed’ is used in the broad sense and in the context means the
state of owning or having in ones hand or power; Gurumalappuru v. Setra, AIR 1959 SC
B77.

Scope

(i) The expression “female Hindu” in the heading of section 14 of the Act as well as
the expression “any property possessed by a female Hindu” have to be given a wider
interpretation in consonance with the wishes and desires of the framers of the
Constitution. The expression ‘female Hindu’ would take in “daughter” also. Therefore,
limited interest of daughter in property would get enlarged to full right after the
commencement of the Act; Jose v. Ramakrishnan Nair Radhakrishnan, AIR 2004 Ker 16,

(ii) If no property is given in lieu of maintenance and only a sum of money is given,
then seclifin 14 does not apply; Sulabha v. Abhimanyu, AIR 1983 Ori 71.

; _, eneral rules of succession in the case of female Hindus.—(1) The
Property of a female Hindu dying intestate shall devolve according to the rules
set out in section 16,—

(a) " firstly, upon the_sons and daughters (including the children of any
pre-deceased son or daughter) and the husband;

(b) secondly, upon the heirs of the husband; — ¢ 8 Ceonsider %3?

nd
g eoin
(¢) thirdly, u pon the mother and father:
@ 203 law  ommissien Aubor  Psoponed '
Quryengd 55”‘*"‘”",5: ;Y! (aae © demg‘ﬂ; r e
\:"-\Ef\iﬂjf \eavirmtr  hes ge\dﬂ a QS‘(U&‘J] [Patil> -
wim fer harrs N
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(d) fourthly, upon the heirs of the father; and

(e) lastly, upon the heirs of the mother. .

(2) Notwithstanding anything contained in sub-section (1)— |

(a) any property inherited by a female Hindu from her father or mother |

shall devolve, in the absence of any son or daughter of the deceased

(including the children of any pre-deceased son of daughter) not

upon the other heirs referred to in sub-section (1) in the order
specified therein, but upon the heirs of the father; and

(b) any property inherited by a female Hindu from her husband or from
her father-in-law shall devolve, in the absence of any son or
daughter of the deceased (including the children of any pre- J
deceased son or daughter) not upon the other heirs referred to in
sub-section (1) in the order specified therein, but upon the heirs of J
the husband.

COMMENTS |

Extent
(i) When a female inherits property from her brother, inheritance to it is governed

by section 15(1) of the Act 1956; Balasaheb v. Jaimala, AIR 1978 Bom 44.

(ii) Son and daughter include son and daughter by rotural tirth legilinal» or
illegitimate; Gurbachan v. Khichar Singh, AIR 1971 Punj 240.

Succession on death of Hindu female
(i) The object of section 15(2) is to ent'.re ha e properwy left by a Hindu female

does not lose the real sourc. from v here the dec asc remale had inherited the property, .
one has no option b it to hc'd ti at son (r caughter (including the children of any pre- |
deceased son or (augiuw*) Of s:ch a Hindu female will mean the son or daughter —
begotte= by *he didn fer ale from the husband whose property she had inherited, and
not the ~cn ¢~ da .ghter whom she had begotten from a husband other than the one,
vhose nroperty she had inherited. If such property is allowed to be drifted away from
L = source through which the deceased female has actually inherited the property, the
object of section 15(2) will be defeated; Dhanistha Kalita v. Ramakanta Kalita, ATR 2003 |
Gau 92. [

(i) Hindu female inherited property from her deceased husband. If the property is H
allowed to be inherited by a son or daughter, whom the deceased female had begotten
not through her husband, whose property it was, but from some other husband then,
section 15(2)(b) will become meaningless and redundant; Dhanistha Kalita v. Ramakanta
Kalita, AIR 2003 Gau 92.

(iii) The intent of the Legislature is clear that the property, if originally belonged to ;
the parents of the deceased female, should go to the legal heirs of the father. So also |
under clause (b) of sub-section (2) of section 15, the property inherited by a female Hindu
from her husband or her father-in-law, shall also under similar circurnstances, devolve
upon the heirs of the husband. It is the source from which the property was inherited by '
the female, which is more important for the purpose of devolution of her property. The i
fact that a female Hindu originally had a limited right and later acquired the full right, |

1
|
|

in any way, would not alter the rules of succession given in sub-section (2) of section15;
mt:)r Bhagat Ram (D) by L.Rs. v. Teja Singh (D) by L.Rs., AIR 2002 SC 1.
pleny (iv) The mother became an absolute owner of the property which she inherited from |
her husband after his death in 1950 but after the Hindu Succession Act, 1956 came in

force, before 1956 her interest being limited. Hence, it has been held that the property !i

-—-d l




- — ———— T

O ; ' .
\\A‘é\ 4 i i Pszerm' provisions relating to succession

42 The Hindu Succession Act 1956 [Sec. 15

after the death of the mother shall pe inherited by her son and daughter under section
15(1)(a) and not under any other provision of law; Debahari Kumbhar v. Sribatsa Patra, AIR

1994 Orj 86.

J.&.)Order of succession and manner of distribution among heirs of a
female Hindu.—The order of succession among the heirs referred to in section
15 shall be, and the distribution of the inteslates property among those heirs
shall take place according to the following rules, namely:—

Rule 1.—Among the heirs specified in sub-section (1) of section 15, those in
one entry shall be preferred to those in any succeeding entry and
those included in the same entry shall take simultaneously.

Rule 2.—If any son or daughter of the intestate had pre-deceased the
intestate leaving his or her own children alive at the time of the
intestate’s death, the children of such son or daughter shall take

taken if living at the intestate’s death.

Rule 3—The devolution of the property of the intestate on the heirs referred
to in clauses (b), (d) and (e) of sub-section (1) and in sub-section (2)
to section 15 shall be in the same order and according to the same
rules as would have applied if the property had been the father's
or the mother’s or the husband’s as the case may k., ar 1 such
person had died intestate in respect thereof immec iawiy at.> the
intestate’s death.

17. Special provisions respecting persons gover: ed | Y murumakkattayam
and aliyasantana laws —The previsions of se-tions 8, 10, 15 and 23 shall have
effect in relation to persons. tvh wou'd ‘have been governed by the
marimakkattayam law o - 2'%uas, ntan 1 Low i) this Act had not been passed as if—

(i) for sib-clay ses ‘c) ana (d) of section 8, the following had been
cubstituted, 1 amely:—
“(2) his?ly, if there is no heir of any of the two classes, then upon his
relatives, whether agnates or cognates.”;
fa) for clauses (a) to (e) of sub-section (1) of section 15, the following
had been substituted, namely:—
“(a) firstly, upon the sons and daughters (including the children of
any pre-deceased son or daughter) and the mother;
(b) secondly, upon the father and the husband;
(¢) thirdly, upon the heirs of the mother;
(d) fourthly, upon the heirs of the father; and
(e) lastly, upon the heirs of the husband.”;
(iii) clause {a) of sub-section (2) of section 15 had been omitted;
& (iv) section 23 had been omitted.

referred to half blood.—Heirs related to an intestate by full
blood shall be preferred to heirs related by half blood, if the nature of the
relationship is the same in every other respect,
COMMENTS
Preference of full blood heirs over half blood heirs
Heirs related to intestate by full blood are preferred o heirs related by half blood.

Plaintiff being related by half blood is not entitled to inherit property; P. Jayaramaiah v,
Aragonda Muenmmn, AIR 2005 AP 26,
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9. Mode of succession of two or more heirs.—If two or more heirs succeed
together to the property of an intestate, they shall take the property,—

(a) save as otherwise expressly provided in this Act, per capite and not

per stirpes; and
b} as tenanls-in-common and not as joint tenants.

-4/ Right of child in womb.—A child who was in the womb at the time of
the death of an intestate and who is subsequenll}f born alive shall have the same
righl to inherit to the intestate as if he or she had been born before the death of
the intestate, and the inheritance shall be deemed to vest in such a case with
effect from the date of the death of the intestate.

?resumptlon in cases of simulfaneous deaths.—Where two persons
have died in circumstances rendering it uncertain whether either of them, and
if so which, survived the other then, for all purposes affecting succession to
property, it shall be Prequmed until the ccmtmry is proved, that the _young_r
survived lheﬂler —% e ¢ e bulfakid  fPrel Umpria

_22. Preferential nght to acquire property in certain cases. —(‘l} Where, after
the commencement of this Act, an interest in any immovable property of an
intestate, or in any business carried on by him or her, whether solely or in
conjunction with others, devolves upon two or more heirs specified in class I of
the Schedule, and any one of such heirs proposes to transfer hls or bz, int rest
in the property or business, the other heirs shall hav. a p-e’erei tiai 3h to
acquire the interest proposed to be transferred.

(2) The consideration for which any interst n the | ropu rty of the deceased
may be transferred under this sac’ioi sh ll, in the absence of any agreement
between the partlf‘ be dzictmr ned by the court on application being made to
it in this behalf, ai d if an r pe "sc 1 pruposing to acquire the interest is not willing
to acauir: it c-r the co 1si leration so determined, such person shall be liable to
pay all zo:% o or wcident to the application.

(3) 1€ there are two or more heirs specified in class I of the Schedule
r-uposing to acquire any interest under this section, that hen' who offers the
highest consideration for the transfer shall be preferred.

Explanation—In this section, “court” means the court within the limits of
whose jurisdiction the immovable property is situate or the business is carried
on, and includes any other court which the State Government may, by

otification in the Official Gazette, specify in thisy! :

/{[;3 Special provision respecting dwelling . &ﬁ ‘W by the Hindu
Succession (Amendment) Act, 2005 (39 of 2005), sec. n—"r._- 5001

1. Section 23, before repeal by Act 39 of 2005, stood as i W. |
“23. Special provision respecting dwelling houses— testate has left
surviving him or her both male and female heirs spec mw » Schedule and
his or her property includes a dwelling-house whnll} L w f\&) 15 of his or her
family, then, notwithstanding anything contained in thi = ' 1y such female
heir to claim partition of the dwoelling-house shall not a I"!P R _mirs. choose to

divide their respective shares therein; but the female I ' to a right of
residence therein: . s ]

Provided that where such female heir is a daughter, ' to a right of
residence in the dwelling-house only if she is unmarricc ‘ed by or has

separated from her husband or is a widow.”
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STATEMENT OF OBJECTS AND REASONS [The Hindu Succession (Amendment] Act, 2005)
; Section 23 of the Act disentitles a female heir lo ask for partition in respeet of o
BI'KHEL‘L{;' i dwelling house wholly occupied by a joint family until the male heirs choose 1o divide
T M their respective shares therein, 1L is also proposed to omit the said section so as lo

“ reqpoye the disability on female heirs contained in that section.
' ‘tf-';q Certain widows re-marrying may not inherit as widows.—([Rep. by the
Hindu Succession (Amendment) Act, 2005 (39 of 2005), sec. 5 (w.e.f. 9-9-2005).]]
Jﬁf Murderer disqualified—A person who commits murder or abelts the
~commission of murder shall be disqualified from inheriting the property of the
person murdered, or any other property in furtherance of the succession to
which he or she committed or abetted the commission of the murder.
~ Convert’s descendants disqualified.—Where, before or after the
commencement of this Act, a Hindu has ceased or ceases to be a Hindu by
conversion to another religion, children born to him or her after such conversion
, , and their descendants shall be disqualified from inheriting the property of any
"rs of their Hindu relatives, unless such children or descendants are Hindus at the
time when the succession opens.
2%, Succession when heir disqualified—If any person is disqualified from
inheriting any property under this Act, it shall devolve as if such per<oi: nad
died befg t}t‘:epmtesta{e. i CLM chodarr F
! “Disease, defect, etc., not to disqualify.—No pe son shal be lizualified
from succeeding to any property on the prond of any discase, defect or
deformity, or save as provided in thic ACY, = any othe: ground whatsoever.

Es. heat

29. Failure ot “~i=s.- -If . n .1testate has left no heir qualified to succeed to
his or hex p1.9erty in 7 ccurdance with the provisions of this Act, such property
shali d_vo.7> ¢ the government; and the government shall take the property
subje-t .o au the obligations and liabilities to which an heir would have been
“auject.

STATE AMENDMENTS
Andhra Pradesh.—After Chapter II, insert the following Chapter, namely:—

"CHAPTER IIA
SUCCESSION BY SURVIVORSHIP
29A. Equal rights to doughter i coparcenaty propertip—Notwithstanding
anything contained in section 6 of this Act—

(i) in a joint Hindu family governed by Mitakshara Law, the daughter of a
coparcener shall by birth, become a coparcener in her own right in the
same manner as the son and have the same rights in the coparcenary
properly as she would have had if she had been a son, inclusive of the
right to claim by survivorship; and shall be subject to the same liabilities
and disabilities in respect thereto as the son;

(i) ata partition in such a joint Hindu family the coparcenary property shall
be so divided as to allot to a daughter the same share as is allotable to
a son: gepgeale Pm-.ryu q Binduy male n Amieslede

b 1. Section 24, before repeal by Act 39 of 2005, stood as under: T Sudle
| 34, Cerlain widatws re-mareying may not inherit as widows—Any heir who is related o an
intestate as the widow of a pre-deceased son, the widow ofa pre-deceased son or the widow
of a brother shall not be entitled to suceeed to the property of the intestate as such widow,
if on the date the succession opens, she has re-married.”
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Provided that the share which a pre-deceased son or a pre-deceased
daughter would have got at the partition if he or she had been alive at
the time of the partition shall be allotted to the surviving child of such
pre-deceased son or of such pre-deceased daughter:

Provided further that the share allotable to the pre-deceased child of
a pre-deceased son or of a pre-deceased daughter, if such child had been
alive at the time of the partition, shall be allotted to the child of such pre-
deceased child of the pre-deceased son or of the pre-deceased daughter
as the case may be;

(iii) any property to which a female Hindu becomes entitled by virtue of the
provisions of clause (i) shall be held by her with the incidents of
coparcenary ownership and shall be regarded, notwithstanding
anything contained in this Act or any other law for the time being in
force, as property capable of being disposed of by her by will or other
testamentary disposition;

(iv) Nothing in clause (ii) shall apply to a daughter married prior Lo or to a
partition which had been effected before the commencement of the
Hindu Succession (Andhra Pradesh Amendment) Act, 1986.

29B. Interest to devolve by survivorship on death—When a female Hindu dies
after the commencement of the Hindu Succession (Andhra Pradesh
Amendment) Act, 1986 having at the time of her death an interest in 2
Mitakshara coparcenary property, her interest in the proper*; nall 470l e by
survivorship upon the surviving members of the coparcen. ry aid nit in
accordance with this Act:

Provided that if the “eceased b~1 (»ft ny c1il. or child of a pre-deceased
child, the interes’ ur .he lr.ce sec in th. M ‘aksh 'ra cuparcenary property shall
devolve by terta. ~entary Hr in st te su cession as the case may be, under this
Act aid 1ot by survivorship.

o xploatior L—ror the purposes of this section the interest of a female
in. ** Mutakshara coparcener shall be deemed to be the share in the property
that would have been allotted to her if a partition of the property had taken
place immediately before her death irrespective of whether she was entitled to
claim partition or not.

Explanation II.—Nothing contained in the proviso this section shall be
construed as enabling a person who before the death of the deceased, had
separated himself or herself from the coparcenary or any of his or her heirs to
claim on intestacy a share in the interest referred to therein.

29C. Preferential right to acquire property in certain cases.—(1) Where, after the
commencement of the Hindu Succession (Andhra Pradesh Amendment) Act,
1986 an interest in any immovable property of an intestate or in any business
carried on by him or her, whether solely or in conjunction with others,
devolves under section 29A or section 29B upon two or more heirs, and any
one of such heirs proposes to transfer his or her interest in the property or
business, the other heirs shall have a preferential right to acquire the interest
proposed to be transferred.

(2) The consideration for which any interest in the property of the deceased
may be transferred under this section shall, in the absence of any agreement
between the parties, be determined by the court on application being made to
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this behalf, and if any person proposing to acquire the interest is not

willing to acquire it for the consideration so determined, such person shall be
liable to pay all costs of or incidental to the application.

(3) If there are two or more heirs proposing to acquire any interest under
this section, that heir who offers the highest consideration for the transfer shall
be preferred.

Explanation.—In his section 'court' means the court within the limits of
whose jurisdiction the immovable property is situate or the business is carried
on, and includes any other court which the State Government may, by
notification in the Andhra Pradesh Gazette, specify in this behalf."

[Vide Andhra Pradesh Act 13 of 1986, sec. 2 (w.r.e.f. 5-9-1985).]

Maharashtra.—After Chapter II, insert the following Chapter, namely:—

“CHAPTER 11A
SUCCESSION BY SURVIVORSHIP

29A. Equal rights of daughter in coparcenary property—Notwithstanding
anything contained in section 6 of this Act—

(@)

(ii)

(iii)

(iv)

v)

in a joint Hindu family governed by the Mitakshara Law, the daughter of
a coparcener shall, by birth, become a coparcener in her own right in the
same manner as a son and have the same rights in the coparcenary
property as she would have had if she had been a son inclv: e of the
right to claim by survivorship; and shall be subject to th: same 'iabilities
and disabilities in respect thereto as «n  so1

at a partition in a joint HirJ. family refcrred o m clause (i), the
coparcenary property sna’l | ~ oo divided as to allot to a daughter the
same “have ai 15 a lot ble 0 « ~in:

Providec tht the share which a pre-deceased son or a pre-deceased
daug 1t r would have got at the partition if he or she had been alive at
e time of the partition, shall be allotted to the surviving child of such
pre-deceased son or of such pre-deceased daughter:

Provided further that the share allotable to the pre-deceased child of
a pre-deceased son or of a pre-deceased daughter, if such child had been
alive at the time of the partition, shall be allotted to the child of such pre-
deceased child of the pre-deceased son or of the pre-deceased daughter
as the case may be;

any property to which a female Hindu becomes entitled by virtue of the
provisions of clause (i) shall be held by her with the incidents of
coparcenary ownership and shall be regarded, notwithstanding
anything contained in this Act or any other law for the time being in
force, as property capable of being disposed of by her by will or other
testamentary disposition;

nothing in this Chapter shall apply to a daughter married before the
date of the commencement of the Hindu Succession (Maharashtra
Amendment) Act, 1994;

nothing in clause (ii) shall apply to a partition which has been effected
before the date of the commencement of the Hindu Succession
(Maharashtra Amendment) Act, 1994;
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29B. Interest to devolve by survivorship on death.—When a female Hindu dies
after the date of the commencement of the Hindu Succession (Maharashtra
Amendment) Act, 1994, having, at the time of her death, an interest in a
Mitakshara coparcenary property by virtue of the provisions of section 294, her
interest in the property shall devolve by survivorship upon the surviving

o members of the coparcenary and not in accordance with this Act:
d Provided that, if the deceased had left any child or child of a pre-deceased
y child, the interest of the deceased in the Mitakshara coparcenary property shall

devolve by testamentary or intestate succession, as the case may be, under this
Act and not by survivorship.

Explanation 1.—For the purposes of this section, the interest of a female
Hindu in Mitakshara coparcener property shall be deemed to be the share in
the property that would have been allotted to her if a partition of the property
had taken place immediately before her death, irrespective of whether she was
3 entitled to claim partition or not,

Explanation I1.—Nothing contained in the proviso to this section shall be

[ construed as enabling a person who, before the death of the deceased, had
2 separated himself or herself from the coparcenary or any of his or her heirs 1>
' claim on intestacy a share in the interest referred to therein.
? 29C. Preferential right to acquire property in certain coc-s—(1>Where atter \he
j date of the commencement of the Hindu Sucesson ‘Ma. arasntra
Amendment) Act, 1994 an interest in any im=vable pi sper v of any intestate
! or in any business carried on b, him - he . v ether sc lely or in conjunction
) with others, devolves under se tio. 29.\ ¢= se_tion 29B upon two or more

heirs, and anv one (f =2~h | eirs | roj oser to transfer his or her interest in the
property or husiness  the otl 2r he.rs shall have a preferential right to acquire
the interes - prupu ea to L2 transferred.

() 7hy ton Y Ceation for which any interest in the property of the deceased
iy o transferred under this section shall, in the absence of any agreement
haween the parties, be determined by the court on application being made to
it in this behalf, and if any person proposing to acquire the inlerest is not
willing to acquire it for the consideration so determined, such person shall be
liable to pay all costs of or incidental to the application.

(3) If there are two or more heirs proposing to acquire any interest under
this section, then, the heir who offers the highest consideration for the transfer
shall be preferred.

Explanation.—In this section "court" means the court within the limits of
whose jurisdiction the immovable property is situate or the business is carried
on, and includes any other court which the State Government may, by
notification in the Official Gazette, specify in this behalf."

[Vide Maharashtra Act 39 of 1994, sec. 2 (w.e.f. 22-6-1994).]
Tamil Nadu.—After Chapter II, insert the following Chapter, namely:—

"CHAPTER IIA
SUCCESSION BY SURVIVORSHIP

29A. Equal rights to daughter in coparcenary property—Notwithstanding
anything contained in section 6 of this Act,—

() in a joint Hindu family governed by Mitakshara Law, the daughter of a
coparcener shall by birth become a coparcener in her own right in the
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same manner as a son and have the same rights in the coparcenary
property as she would have had if she had been a son, inclusive of the
right to claim by survivorship; and shall be subject to the same liabilities
and disabilities in respect thereto as the son;

(i) at a partition in such a Joint Hindu Family the ‘coparcenary property
shall be so divided as to allot to a daughter the same share as is allotable
to son:

Provided that the share which a pre-deceased son or a pre-deceased
daughter would have got at the partition if he or she had been alive at
the lime of the partition shall be allotted to the surviving child of such
pre-deceased son or of such pre-deceased daughter:

Provided further that the share allotable to the pre-deceased child of
pre-deceased son or of a pre-deceased daughter, if such child had been
alive at the time of the partition, shall be allotted to the child of such pre-
deceased child of the pre-deceased son or of the pre-deceased daughter,
as the case may be;

(iii) any property o which a female Hindu becomes entitled by vi t1e of the
provisions of clause (i) shall be held by her with thc inc dents of
coparcenary ownership and shall _ho resmded, noi.ith tanding
anything contained in this Act or any sthei law for he tine being in
force, as property capable of *.ing disp. sed of by uer by will or other
testamentary disposit'c.u

(iv) nothit g i= th s Chaptr st all apply to a daughter married before the
date ¢ th ¢ mm neement of the Hindu Succession (Tamil Nadu
Amed neni) Act, 1989;

) vwiiung in clause (ii) shall apply to a partition which had been effected
before the date of the commencement -of the Hindu Succession (Tamil
Nadu Amendment) Act, 1989.

29B. Interest to devolve by survivorship on death—When a female Hindu dies
after the date of the commencement of the Hindu Succession (Tamil Nadu
Amendment) Act, 1989, having at the time of her death, an interest in a
Mitakshara coparcenary property by virtue of the provisions of section 29A, her
interest in the property shall devolve by survivorship upon the surviving
members of the coparcenary and not in accordance with this Act:

Provided that if the deceased had left any child or child of a pre-deceased
child, the interest of the deceased in the Mitakshara coparcenary property shall
devolve by testamentary or intestate succession, as the case may be, under this
Act and not by survivorship.

Explanation I.—For the purposes of this section, the interest of a female
Hindu Mitakshara coparcener shall be deemed to be the share in the property
that would have been allotted to her if a partition of the property had taken
place immediately before her death, irrespective of whether she was entitled
to claim partition or not.

Explanation Il.—Noting contained in the proviso to this section shall be
construed as enabling a person who, before the death of the deceased had
separated himself or herself from the coparcenary or any of his or her heirs to
claim on intestacy a share in the interest referred lo therein.

\
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29C. Preferential right to acquire property in certain cas er the
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Act, 1989, an interest in any immovable property of Peop n any
business carried on by him or her, whether solely with
others, devolves under section 29A or section 29B upon ) ynd tvided s, and
any one of such heirs proposes to transfer his or her Shawe i OPETtY
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(2) The consideration for which any interest inthep  Po freherH zeased
prop-

may be transferred under this section shall, in the ab; ement
between the parties, be determined by the court on ap ade to
it in this behalf, and if any person proposing to acc is not
willing to acquire it for the consideration so determin aall be

liable to pay all costs of, or incidental to, the applica

(3) If there are two or more heirs proposing to acquire any interest under
this section, that heir who offers the highest consideration for the transfer shall
be preferred.

Explanation.—In this section "court" means the court within the limits of
whose jurisdiction the immovable property is situate or the business is carried
on and includes any other court which the State Government may, by
notification in the Tamil Nadu Government Gazette, specify in this behal’

[Vide Tamil Nadu Act 1 of 1990 sec. 2 (w.r.e.f. 25-3-1989 !
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/"3& Testament. rv suc ess o1 —I1"*¥, Any Hindu may dispose of by will or

other xstomzat ry dis yoition any property, which is capable of being so
*[dispus d f by him or by her], in accordance with the provisions of the Indian
Succecsion Act, 1925 (39 of 1925), or any other law for the time being in force
and applicable to Hindus.

Explanation—The interest of a male Hindu in a Mitakshara coparcenary
property or the interest of a member of a tarwad, tavazhi, illom, kutumba or kavaru
in the property of the tarwad, tavazhi, illom, kutumba or kavaru shall
notwithstanding anything contained in this Act or in any other law for the time
being in force, be deemed to be property capable of being disposed of _by him
or by her within the meaning of this 3“[50{*[1{}'11.] '
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31. Repeals.—[Rep. by the Repealing and Amending Act, 1960 (58 of 1960),

aee. 2 and Sch. I (w.e.f. 26-12-1960).]

The brackets and figure “(1)” omitted by Act 58 of 1960, sec. 3 and Sch. IT (w.e.f. 26-12-1960).
Subs. by Act 39 of 2005, sec. 6, for “disposed of by hiFt” (w.e.f. 9-9-2005).

Subs. by Act 56 of 1974, sec. 3 and Sch. 11, for “sub-section” (w.e.f. 20-12-1974),
Sub-section (2) omitted by Act 78 of 1956, sec. 29 (w.e.f. 21-12-1956).
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The Hindu Succession Act, 1956

THE SCHEDULE
(See section 8)
HEIRS IN CLASS I AND CLASS II
Class I
dow; mother; son of a pre-deceased son; daughter of a pre-
pre-deceased daughter; daughter of a pre-deceased daughter;
son; son of a pre-deceased son of a pre-deceased son; daughter
of a pre-deceased san; widow of a pre-deceased son of a pre-
pre-deceased daughter of a pre-deceased daughter; daughter of
r of a pre-deceased daughter; daughter of a pre-deceased son of
r; daughter of a pre-deceased daughter of a pre-deceased son].

Class I

e,

Al " /
0PI (1) Son's daughter's son, (2) sen‘erdaughter's-daughter, (3) brother, (4) sister.
IL (1) Daughter’s son’s son, (® daughter's son’s daughter, Ei‘t) daughler’s
daughter’s son, (#pdaughter’s daughter’s daughter.

psk IV. (1) Brother’s son, (2) sister's som, (3) brother’s daughter, (4) sister’s aalg ter,
ésJ{ V. Father's father; father’s mother.
- Father's widow:; brother’s widow.
«  VIL Father’s brother; father’s ~ister.
VIIL. Mother’s father; mother’s i 10t. er.
IX. Mothe's uroti ;1 1ot er's | ist .

Explanatior ~ 7. nis Sche du.z, references to a brother or sister do not include
referenes n a brother or sister by uterine blood.

Son m LoanT Ade ot mehyeld "Uerson

® dexcendont , nccendont , estiatens.

@ A Yot ya n0Y enbted O mbuir
a CNanT O\ox’r—dmm her ajep con

1. Added by Act 39 of 2005, sec. 7 (w.e.f. 9-9-2005),
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THE HINDU MINORITY AND GUARDIANSHIp
ACT, 1956

INTRODUCTION

Legislative provisions affecting the traditional Hindu Law of Minority and '
Guardianship can be traced back to a period of one hundred years earlier, i,
1856 before the Hindu Minority and Guardianship Act, 1956.

The Hindu Law Committee was appointed in the year 1914 to examine Hindu
Law of intestate succession and marriage. Codification of Hindu Law was
opposed by many who felt that there could be no legislation on Hindu Law on
religious grounds and because of the spacious and complicated structure of
Hindu Law there could be no legislation of Hindu Law.

The Committee appointed in 1914 ceased to function after ma king
considerable progress and was revived in 1944, The Committee was presided over
by Sir Benegal Narsing Rau. Rau Committee evolved a uniform code of Hindu
Law which would apply to all Hindus by blending the elements of various
schools of law which prevailed in different parts of the country. |

To codify certain parts of the law relating to minority and guardianskip
among Hindus the Hindu Minority and Guardianship Bill was introducer 1 o e
Parliament.

STATEMENT OF OBJECTS AND REASONS
1. This is another instalment of the Fiuuiu Czue and t deals with the law
relating to minority and ¢ uardia sniy
2. Under the Ii dian ! (ajoity Acl 1475, a person attains majority on his |
completing thi ag e of 16 years oul if before the completion of that age he has a
guard.an apcintd L tae Court, he attains majority on completing the age of 21
ears. thi ' Ac: applies to all persons including Hindus but an exception is made
Vrith cespect to the capacity of any person to act in the matter of marriage, dower,
divorce and adoplion. Marriage and divorce have already been dealt with so far
as Hindus are concerned and the definition of minor in the Bill will ensure that
the age of majority is 18 for all practical purposes.
3. Guardians may be divided into three classes, namely:—
(1) natural guardians, l
(2) testamentary guardians, and

(3) guardians appointed under the Guardians and Wards Act, 1890, and l
the present Bill is supplemental to the Guardians and Wards Act, '
1890, and deals with natural guardian and testamentary guardians
incidentally abolishing de facto guardians,

(4) the notes on clauses explain, wherever necessary, the various
provisions contained in the Bill.

ACT 32 OF 1956
The Hindu Minority and Guardianship Bill having been passed by both the

Houses of Parliament received the assent of the President on 25th August, 1956,

It came on the Statute Book as THE HINDU MINORITY AND GUARDIANSHIP
ACT, 1956 (32 of 1956).
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THE HINDU MINORITY AND GUARDIANSHIP
ACT, 1956

(32 of 1956)

[25th August, 1956]

An Act to amend and codify certain parts of the law relating to minority and
guardianship among Hindus.

B it enacted by Parliament in the Seventh Year of the Republic of India as
follows:— |

1. Short title and extent.—(1) This Act may be called the Hindu Minority and
Guardianship Act, 1956.

(2) It extends to the whole of India except the State of Jammu and Kashmir and
applies also to Hindus domiciled in the territories to which this Act extends who
are outside the said territories.

2. Act to be supplemental to Act 8 of 1890.—The provisions of this Act shall
be in addition to, and not, save as hereinafter expressly provided, in derogation
of, the Guardian and Wards Act, 1890 (8 of 1890).

3. Application of Act—(1) This Act applies—

(a) to any person who is a Hindu by religion in any of its {u.m: or
developments, including a Virashaiva, a L. jayat or  foi owe: of he
Brahmo, Prarthana or Arya Samaj,

(b) to any person who is a Buaa isl Tzina or S kh vy religion, and
Y P y relig

(c) to an* oihe. peso 1 donmidiled in Gie territories to which this Act
extend wwhe is ot a Musiim, Christian, Parsi or Jew by religion
anlss it i jroved that any such person would not have been
30 “2rned by the Hindu law or by any custom or usage as part of that
law in respect of any of the matters dealt with herein if this Act had
not been passed.

Explanation.—The following persons are Hindus, Buddhists, Jainas, or Sikhs
by religion, as the case may be:—

(i) any child, legitimate or illegitimate, both of whose parents are
Hindus, Buddbhist, Jainas or Sikhs by religion;

(i) any child, legitimate or illegitimate, one of whose parents is a Hindu,
Buddhist, Jaina or Sikh by religion and who is brought up as a
member of the tribe, community, group or family to which such parent
belongs or belonged; and

(ili) any person who is a convert or re-convert to the Hindu, Buddhist,
Jaina or Sikh religion.

/&‘ﬁ\lotwithshmding anything contained in sub-section (1), nothing contained
in this Act shall apply to the members of any Scheduled Tribe within the meaning

1. The Act has been extended to Union territory of Dadra and Nagar Haveli by Reg. 6 of
1963 (w.e.f. 1-7-1965).
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Sec. 6] The Hindu Minority and Guardianship Act, 1956 53

of clause (25) of Article 366 of the Constitution unless the Central Government, by
notificatiqn in the Official Gazette, otherwise directs.

“1[(2A) Notwithstanding anything contained in sub-section (1), nothing
contained in this Act shall apply to the Renoncants of the Union Territory of
Pondlcherry]

(3) The expression “Hindu” in any provision of this Act shall be construed
as if it included a person who, though not a Hindu by religion, is, nevertheless,
a person to whom this Act applies by virtue of the provisions contained in this
section.

__A-Definitions.—In this Act—
(@) “minor” means a person who has not completed the age of eighteen
years;
_(by~“guardian” means a person having the care of the person of a minor
or of his property or of both his person and property, and includes—
(i) a natural guardian,
(i) a guardian appointed by the will of the minor’s father or mother,
(iii) a guardian appointed or declared by a court, and
(iv) a person empowered to act as such by or under any er actme t
relating to any court of wards;
() “matural guardian” means any of the gu rdiins 1°~uioned in
section 6.

B~ giapselfon
CC MM EN. S
Guardian: Meanin_- J LNt 0 1“""”"".1;11;{'

If a pers 1 c onates | roerty to a minor and appoints a guardian tolook after the
prozeri’ b2 avild oot ve a guardian within the meaning of the Act; Rajalakshmi v.
Ramv.na dre, Air 1967 Mad 113: ILR (1967) Mad 338: (1966) 1 MLJ 420.

<. Over-riding effect of Act.—Save as otherwise expressly provided in this
Act—

(a) any text, rule or interpretation of Hindu Law or any custom or usage
as part of that law in force immediately before the commencement of
this Act shall cease to have effect with respect to any matter for which
provision is made in this Act.

(b) any other law in force immediately before the commencement of this
Act shall cease to have effect in so far as it is inconsistent with any
of the provisions contained in this Act.

G,Natura] guardians of a Hindu minor.—The natural guardian of a Hindu
minor, in respect of the minor’s person as well as in respect of the minor’s
property (excluding his or her undivided interest in joint family property), are—

in the case of a boy or an unmarried girl—the father, and after him,
the mother: provided that the custody of a minor who has not
‘completed the age of five years shall ordinarily be with the mother;

Ab)” in the case of an illegitimate boy or an illegitimate unmarried girl—
the mother, and after her, the father;

1. Ins. by Act 26 of 1968, sec. 3(1) and Sch., Pt I (w.e.f. 5-9-1968) (In its application to
Puducherry).
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54 The Hindu Minority and Guardianship Act, 1956 [Sec. 6

e i RCATETY '.\t o '-.!1"r| In @ LA el 1
_{e)” in the case of a married girl—the hiisband:

Provided that no person shall be entitled to act as the natural guardian of a
minor under the provisions of this section—

(a) if he has ceased to be a Hindu, or

(b) if he has completely and finally renounced the world by becoming a
hermit (vanaprastha) or an ascetic (yati or sanyasi).

Explanation.—In this section, the expression “father” and “mother” do not
include a step-father and a step-mother.

COMMENTS

Consideration for guardianship

The controlling consideration governing the custody of the children is the welfare
of the children and not the right of the parents; Rosy Jacob v. Jacob Chakramakkal, AIR 1973
SC 2090: (1973) 3 SCR 918: (1973) 1 SCC 840.

Father as a natural guardian

Father is the natural guardian of a minor. In the absence of father, mother is the
natural guardian. The mother of the minor children was dead, but the father was no
residing with the children, who were being looked after by the aunty. It was hel that
though father was not residing with his children, he is stll alive, has not ce: sec. *= e
a Hindu or renounced the world and has not been declared unfi* -, nie cues 1ot o athari e
any other person to assume the role of natural guardian ani ali nate the .ninor’s
property; Essakkayal Nadder v. Sreedharan Babu, AIR 1992 Ker 20. .

Mother as a natural guardian

(i) In the phrase "the father and afte~ h n, t. e , otk a" the word ‘after’' need not
necessarily mean after the li>time of athe: In the ¢ sntext in which it appears in section
6(a) it means 'in the ~L.anc ‘of, thy wor! ‘avsence’ therein referring to the father's
absence from the car of mim v's [ 'op_rty or person for any reason whatsoever, [f the
father is wholl i1 difteren t¢ the matters of the minor or if by virtue of mutual
understandi. g | & w sen *h parents, the mother is put exclusively in charge of the minor
or if Lie ":ther s | aysically unable to take care of minor for any reason whatsoever,
the fal'ier ~an e considered to be absent and mother being a recognised natural
¢ uardiai. can act validly on behalf of the minor as the guardian. Such an interpretation
Wl keep the statute within the constitutional limits otherwise the word ‘after’ if read to
mean a disqualification of a mother to act as guardian during lifetime of father the same
would violate one of basic principles of our Constitution Le. gender equality; Githa
Hariharan v. Reserve Bank of India, AIR 1999 5C 1149,

(ii) Where the mother and father had fallen out and were living separately and the
minor daughter was under the care and protection of her mother, the mother could be
considered as the natural puardian of the minor girl; lajabhai v. Pathankhan, AIR 1971 SC
315: (1971) 2 SCR 1: (1970) 2 SCC 717.

7. Natural guardianship of adopted son.—The natural guardianship of an
adopted son who is a minor passes, on adoption, to the adoptive father and after
him to the adoptive mother.

8. Powers of natural guardian.—(1) The natural guardian of a Findu minor
has power, subject to the provisions of this section, to do all acts which are
necessary or reasonable and proper for the benefit of the minor or for the
realisation, protection or benefit of the minor’s estate; but the guardian can in no
case bind the minor by a personal covenant.
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_(2) The natural guardian shall not, without the previous permission of the
court,—

(a)—thorigage or charge, or transfer by sale, gift, exchange or otherwise,

J any parl of the immovable property of the minor; or |

(b) lease any part of such property for a term exceeding five years or for
a term extending more than one year beyond the date on which the |
minor will attain majority.

_3) Any disposal of immovable property by a natural guardian, in
contravention of sub-section (1) or sub-section (2), is voidable al the instance of
the minof or any person claiming under him.

(4) No court shall grant permission to the natural guardian to do any of the
acts mentioned in sub-section (2) except in case of necessity or for an evident
advantage to the minor.

(5) The Guardians and Wards Act, 1890 (8 of 1890), shall apply to and in
respect of an application for obtaining permission of the court under sub-section
(2) in all respects as if it were an application for obtaining the permission of the
court under section 29 of that Act, and in particular—

(a) proceedings in connection with the application shall be deer.cu to se
proceedings under that Act within the meani~g of e tion #A G vec®

(b) the court shall observe the procedure and h. ve t \e pc we' . specified
in sub-sections (2), (3) and (4) of _cction 31 Hf that Act; and

(c) an appeal shall lie from ai orc or ir th2 court refusing permission to
the natura. girardi'n to do any of uie acts mentioned in sub-section
(2) <t this s¢ :tio tc the ¢ urt to which appeals ordinarily lie from the
de¢ cisions of that court.

W) L tue g2ctiz court” means the city civil court or a district court or a court
e po ver. 1 under section 4A of the Guardian and Wards Act, 1890 (8 of 1890),
wi.in the local limits of whose jurisdiction the immovable property in respect of
which the application is made is situate, and where the immovable property is
situate within the jurisdiction of more than one such court, means the court within
the local limits of whose jurisdiction any portion of the property is situate. |

STATE AMENDMENTS '

Assam.—Section 8 of the Act shall apply to mortgages in favour of a bank subject I
to the modification that reference to the court therein shall be construed as reference to '
the Collector or his nominee and the appeal against the order of the Collector or his
nominee shall lie to the Commissioner.

[Vide Assam Act 7 of 1977, sec. 8 (w.e.f. 15-6-1978).]

Punjab.—Same as in Assam.

[Vide Punjab Act 5 of 1979, sec. 22 (w.e.f. 18-6-1979). |

West Bengal.—For the purposes of West Bengal Agricultural Credit Operations Act, I
1973 (34 of 1973) any reference to court in section 8 of the Hindu Minority and
Guardianship Act, 1956, shall be construed as reference to the Collector and the appeal |
against the order of the Collector shall lie to the Commissioner.

[Vide West Bengal Act 34 of 1973, sec. 8 (w.e.f. 15-11-1973).]
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COMMENTS

Alienation of minor’s property

Alienation of minor’s property by natural guardian (Mother) of the minor, without
obtaining permission of court for such alienation, is void ab initio; Subhashappa P. Meti v.
Maroti L. Sawarkar, AIR 2006 (NOC) 608 (Bom).

Consideration for guardianship: Welfare of the child

(i) It is well settled principle that in matter relating to the custody of the minor child
the interest and welfare of the child is the paramount consideration and not the
convenience or pleasure of the parents; Kumar V. Jahgirdar v. Chetana K. Ramatheertha, AIR
2001 SC 2179.

(i) Immovable property contemplated in section 8 means a minor’s definite property
and not his flucluating indefinite interest in the joint family property. Interest is ever
fluctuating depending upon exit and entry in the family by natural process or otherwise.
It is only upon a partition that a definite share can be culled out. Undivided interest of
a minor is left untouched. Section 8 is in pari materia with section 29 of Guardians and
Wards Act; Naryan Laxman Gilankar v. Uday Kumar Kashinath Kaushik, AIR 1994 Bom 152.

(iii) A contract for the purchase of immovable property which is likely to increase
in price is for the benefit of the minor; Manik Chand v. Ramchandra, AIR 1981 SC 519

(1980) 4 SCC 22.

(iv) Where the guardian acquires property for the benefit of the r inc. .o
permission of court is necessary; Than Singh v. Barelal, AIR 1%, t Mi 24.

(v) An alienation of property without the permission of the  ourt ‘s voiiaole at the
option of the minor; Iruppakutty v. Che-ukutty AIR 197 Ker 71.

Limitation on power of natural guariz n

(i) Alienation made by *h= ~ot er of *he mincr in contravention of section 8(2) are
voidable at the opti n of mi or a1d 'uch :lienation were required to set aside if minor
wanted to avoid (e v ‘ers and egain the properties from the purchasers. If in plaint
the prave: fo ‘el ing asir e tue sale deeds was not there and such a prayer has been
intrudu =d ~f er - erioa of limitation which is three years from the date when minor
attai*s r ajor..y, has elapsed, the claim for recovery of possession of property is not
mainwunable; Vishwambhar v. Laxminarayana, AIR 2001 SC 2607.

(ii) Sale transaction by a natural guardian even if beneficial for the minor is voidable
and not void ab initio, if it is done without the previous permission of the court. Held that
the minor can challenge only after attaining majority and not during his minority; Naryan
Laxman Gilankar v. Uday Kumar Kashinath Kaushik, AIR 1994 Bom 152.

(iii) When the natural guardian fe the father dies leaving behind mother as the
natural guardian and minor sons and daughters, section 8, would not apply as the
interest of the minor daughter would be fluctuating undivided interest in the joint family
property. But where the father dies leaving behind only his minor daughter and mother
as natural guardian, the shares of the daughters become definite and the question of
family property retaining the character of Joint Hindu Family property does not exist
and section 8(3) is attracted and sale transactions done by mother without the previous
permission of court becomes voidable at the option of minor. Held that the mother had
no authority to alienate the shares of minor daughters; Mangala v. Jayabai, AIR 1994 Kant
276.

(iv) The notional partition between the plaintiff during his minority and his father
before his death left him 3/4 share in the property and rest of the property to his mother.
Held that as the minor had definite share in the property, the mother had no authority
without the previous permision of the court to sell the separate property of minor;
Dhansekaran v. Manoranjthammal, AIR 1992 Mad 214.
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9, Testamentary guardians and their powers.—(1) A Hindu father entitled o
act as the natural guardian of his minor legitimate children may, by will, appoint
a guardian for any of them in respect of the minor’s person or in respect ol the
minor’'s property (other than the undivided interest referred to in section 12) or in
respect of both.

(2) An appointment made under sub-section (1) shall have no effect if the
father predeceases the mother, but shall revive if the mother dies without
appointing, by will, any person as guardian.

(3) A Hindu widow entitled to act as the natural guardian of her minor
legitimate children, and a Hindu mother entitled to act as the natural guardian
of her minor legitimate children by reason of the fact that the father has become
disentitled to act as such, may, by will, appoint a guardian for any of them in
respect of the minor’s person or in respect of the minor’s property (other than the
undivided interest referred to in section 12) or in respect of both.

(4) A Hindu mother entitled to act as the natural guardian of her minor
illegitimate children may, by will, appoint a guardian for any of them in respect
of the minot’s person or in respect of the minor’s property or in respect of both.

(5) The guardian so appointed by will has the right to act as the. minor’s
guardian after the death of the minor’s (ather or mother, as the case m~; be, and
to exercise all the rights of a natural guardian under #-’s Act o suc1 exwnt wnd
subject to such restrictions, if any, as are specified in tis . ct & ad .n e will

(6) The right of the guardian so apruinte { b will si all, where the minor is
a girl, cease on her marr age.

COMMENTS ;\

Power .. a} ocivt testam ntary guardian : \
(i) “ier. a prandmother appoints the mother as testamentary guardian for the
\roper .+ vequeathed to the minor, during the lifetime of the father, the mother cannot |
anenate the property of the minor as the grandmother has no power to appoint a 5
testamentary guardian. Such alienation would be void ab initio; Sundaramurthy v. |
Shanmuganadar, AIR 1980 Mad 207. '
(ii) Under this section power is conferred on the father or the mother in certain
circumstances to appoint a guardian by will. This power does not extend to a donor of |
property; Rajalakshmi v. Ramachandran, AIR 1967 Mad 113: 1966 (2) MLJ 420.

(iii) A testamentary guardian cannot sell minor’s property without prior permission 1
|
'.

of the court; Duraiswamy v. Balasubramanian, AIR 1977 Mad 304.

10. Incapacity of minor to act as guardian of property.—A minor shall be
incompetent to act as guardian of the property of any minor.

COMMENTS
There is no conflict between this provision and section 21 of the Guardian and Wards I"
Act as the latter relates to guardianship of the person, whereas this provision is i

concerned with the guardianship in respect of property and, therefore, both provisions
can co-exist; Budhi Jainar v. Diobai Naik, AIR 1958 Ori 7: ILR (1957) Cul 574. |
_11. De facto guardian not to deal with minor's property.—After the ‘
commencement of this Act, no person shall be entitled to dispose of, or deal with,

the property of a Hindu minor merely on the ground of his or hier being the de fucto
Buardian of the minor.

;____A
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pard COMMENTS

R Auardson & guardian
L\ J Fues MM¥ jone by a de facto guardian is void and the alienee is in the position

o Chitl &~ has no right in the property. Held that the aunty of the plaintiff had
ne Ahgn pemer  the property and the alienation done was invalid and not binding
or ot the plaintiffs; Essakkyal Nadar v. Sreedharan Babu, AIR 1992 Ker 200.

ns of section 11 apply to both the categories of property of a minor,
ieggijeead wimad ty and the undivided interest of a Hindu minor in the joint family
prn wat fyagve ction is made between the categories the object of section 11 of
pri. ¥* (ANGET o guardian from dealing with the property of a minor would be
fru ‘to guardian would be at liberty to deal with the undivided interest
leé : FE%' oint Hindu Family property; Dhanasekaran v. Manoranjthammal, AIR

mmlm * is a sale of minor’s property by the maternal grandfather during
the fhanraian ¥ %80 minor’s mother, it is void. After attaining majority, the mother as
natural guardian of the minor cannot ratify the sale as the maternal grandfather’s sale
as de facto guardian is void; Kanchi Kamamma v. Appanna, AIR 1973 AP 201: (1973) 2 An
WR 74.

12. Guardian not to be appointed for minor’s undivided interest in joint
family property.—Where a minor has an undivided interest in joint family
‘ property and the property is under the management of an adult mem¥_. ot the

family, no guardian shall be appointed for the minor =, esper® 0. such L...2'vic ed
interest:

Provided that nothing in this sectioics™hal b= Jeemec to a.fect the jurisdiction
of a High Court t~ apoint a quar lia1 in re.ne<¢ of such interest.

CIMMENTS
Apu'nmtnen. (f guard.an for minor's undivided interest
( Th> ma..agement of the Joint Family and its affairs can be taken up not only by
an ~Zwr male member of the family but also by a female member of the family like the
mother; Dhanasekaran v. Manoranjthammal, AIR 1992 Mad 214.

(ii) A guardian can be appointed in cases where the minor is the sole surviving
coparcener; Ratnabai v. Sitabai, AIR 1952 Bom 160.

13. Welfare of minor to be paramount consideration.—(1) In the appointment
or declaration of any person as guardian of a Hindu minor by a court, the welfare
. of the minor shall be the paramount consideration.

(2) No person shall be entitled to the guardianship by virtue of the provisions
of this Act or of any law relating to guardianship in marriage among Hindus, if
the court is of opinion that his or her guardianship will not be for the welfare of
the minor.

COMMENTS

Custody of father

(i) The welfare of the child is determined neither by the economic affluence nor a
deep mental or emotional concern for the well being of the child. The answer depends
on the balancing of all these factors and determining what is best for the child’s total well
being. Held that the father being a Sergeant in the Indian Army who had a record of
disciplined life with a regular income, was willing to get posted to Kozhikode for the
education of the minor and the parents of the father were affluent enough to look after
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the minor unlike the parents of the mother (who was dead) were old, had no proper
source of income and also had a mentally retarded son to look after, was in a better
position to look after the welfare of the minor; Munnodiyil Peravakutty v. Kuniyedath Chalil
Velayudhan, AIR 1992 Ker 290.

(il) Recognition of father's absolute right to the custody of the child would render
the child an inanimate property or chattel, which could be possessed and used as the
owner pleases. Held that though the father was not found unfit as a guardian of his
minor children keeping them in the custody of maternal grandmother subject to cerlain
conditions; Baby Sarojam v. S. Vijaykrishnan Nair, AIR 1992 Ker 277. -

Mother attending night clubs |
Money alone is not sufficient to record finding regarding the welfare of the child.

In case mother of minor is in the habit of attending night clubs and coming late at home |

during which period the minor has to be left in some care house, there is likelihood of

his coming into contact with undesirable elements due to the negligence of mother.

Therefore in the interest of child it will be proper that he is not left with his mother; Amit

Beri v. Sheetal Beri, wife of Amit Beri, AIR 2003 All 18.

Minor left with relatives

The minor child had been left in the custody of his mother’s sister and maternal
grandparents due to the mother’s illness. It was held that as the father is the natural
guardian and was employed as a Lecturer a noble profession, the welfare of the minor
is with his father and mother and not other relatives; Ankur Tripathi v. Radhey SIom
Pandey, AIR 1994 All 250.

Welfare: Paramount consideration

Though the natural guardians are enumerated in section \ the righ. is 1 ot apsolute
and the court has to give paramount c_nside~*on o t1e welf. re ¢! the minor; Mohini
v. Virendra, AIR 1977 SC 1359: 1977(?} £CC 515
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THE HINDU ADOPTIONS AND MAINTENANCE
ACT, 1956

INTRODUCTION

Adoption is the admission of a stranger by birth to the privileges of a child
by a legally recognized form of affiliation. During the British rule the Traditional
Hindu Law of adoption with its religious basis and sacramental elements
remained in force throughout the country.

Outside British India, in Goa, Daman and Diu the Portuguese incorporated
basic rules of Hindu Law of adoption in 1880. The Goan Hindu Usages Decree
French Civil Code was applied to all inhabitants including Hindus in
Pondicherry.

Indian Majority Act, 1875 exempted adoption from the purview of its
provisions while Indian Succession Act, 1925 specifically recognized the Hindu
usage of adoption.

The first legislative provision relating to right of maintenance was made
under the Native Converts Marriage Dissolution Act, 1866.

In the Mysore State, the law of maintenance was reformed ar< co lified
under the local Hindu Law Women'’s Right Act, 1932

Code of Civil Procedure, 1898 provided to all ndi n wom. n including
Hindu wives, a speedy remedy ir respect o’ mintena 1ce.

Hindu Married Women'’s Rizhi to Sep . te Tesidence and Maintenance Act
secured to the Hirau w ves the rigi't 15 seek maintenance from their husbands
while living sepai~*~ fron fl en on certain specified grounds.

I= 7911 ta> Hirdr Law Committee headed by Sir Benegal Narsing Rau was
appoitat d 1 evulve a uniform code of Hindu Law. One of the parts of the Hindu
Code =5 evolved by the Committee dealt with the subject of adoptions and
maintenance. The recommendations of the Hindu Law Comr ‘ttee along with
the Draft Bill was referred to the Select Committee of the Prov .cial Parliament
in 1948. Based on the recommendations of the Select Commn ‘ee the Hindu
Adoption and Maintenance Bill was introduced in the Parliament to codify the
law relating to adoptions and maintenace among Hindus.

STATEMENT OF OBJECTS AND REASONS

1. This part of the Hindu Code deals with the subject of adoptions and
maintenance among Hindus.

2. With the passing of the Hindu Succession Act, 1956, which treats sons and
daughters equally in the matter of succession, it has now become possible to
simplify the law of adoption among Hindus. The Bill provides for the adoption
of boys as well as girls. There is no longer any justification for allowing a
husband to prevent his wife from taking a child in adoption after his death. The
adoption made by a widow will hereafter be in her own right. No person need
be divested of any property, which has vested in him, by reason only of the fact
that subsequent to such vesting an adoption has been made. This rule of
divesting has been the cause of many a ruinous litigation.

60
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3. In the Hindu Succession Act, 1956, a specific provision was inserted
whereby it was declared that the power of a Hindu to make a testamentary
disposition of his property shall not affect the right of maintenance of any heir
by reason only of the fact that under the testamentary disposition the heir has
been deprived of a share in the property to which he would have been entitled
if the deceased had died intestate. An assurance was then given that the chapter
of the Hindu Code relating to maintenance would be introduced in Parliament .
as soon as possible. The latter part of this Bill deals with maintenance. This |
chapter does not call for any detailed comments. It is largely based on the
existing law as codified in the Bills of Rau Committee and the Select Committee
of the Provisional Parliament in 1948.

ACT 78 OF 1956

The Hindu Adoptions and Maintenance Bill having been passed by both the
Houses of Parliament received the assent of the President on 21st December
1956. It came on the Staute Book as THE HINDU ADOPTIONS AM T
MAINTENANCE ACT, 1956 (78 of 1956).

LIST OF AMENDING ACTS
1. The Repealing and Amending Act, 1960 (58 of 19¢7) (v* £ 22-12-1960).

2. The Hindu Adoptions and Maintenance A nendm nt) Act, 1962 (45 of
1962) (w.e.f. 29-11-1962).

3. The Pondicherry (Extensiv: ¢’ Laws, Act, 1968 (26 of 1968) (w.ef.
24-5-1968).

4, The Personal 'aws (+ mer dn.ent) Act, 2010 (30 of 2010) (w.e.f. 31-8-2010).
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THE HINDU ADOPTIONS AND MAINTENANCE
ACT, 1956

(78 OF 1956)
[21st December, 1956]
An Act to amend and codify the law relating to adoptions and maintenance among

Hindus.
BE it enacted by Parliament in the Seventh Year of the Republic of India as
follows:—
CHAPTER 1
PRELIMINARY

‘ 1. Short title and extent.—(1) This Act may be called the Hindu Adoptions
| and Maintenance Act, 1956.
1(2) It extends to the whole of India except the State of Jammu and Kashmir.
2. Application of Act.—(1) This Act applies—

_{a)_ to any person, who is a Hindu by religion in any of its forms or
developments, including a Virashaiva, a Lingayat or a follower of
the Brahmo, Prarthana or Arya Samaj, |

~(b) to any person who is a Buddhist, Jaina or Sikh by religic.,, an '

() to any other person who is not a Muslim, Chrit "1an, Paisi or ) 2w by
religion, unless it is p-oved that air such per on \rou.d not have
been goven ed by 2 Ilin tu 1w ur by any :ustom or usage as part
of thi t law " re3p. ct o a1y o the matters dealt with herein if this
Acl haa 1ot Yeer paissed.

F=, lar1 io.n — o following persons are Hindus, Buddhists, Jainas or Sikhs
by ielizion, as the case may be:—

(a) any child, legitimate or illegitimate, both of whose parents are
Hindus, Buddhists, Jainas or Sikhs by religion;

(b) any child, legitimate or illegitimate, one of whose parents is a Hindu,
Buddhist, Jaina or Sikh by religion and who is brought up as a
member of the tribe, community, group or family to which such
parent belongs or belonged; [**] '

3(bb) any child, legitimate or illegitimate, who has been abandoned both
by his father and mother or whose parentage is not known and who
in either case is brought up as a Hindu, Buddhist, Jaina or Sikh; and]

1. The Act has been extended to Dadra and Nagar Haveli by Reg. 6 of 1963, sec. 2 and Sch. L
The Act has been extended to the Union territory of Puducherry by the Pondicherry (Extention
of Laws) Act, 1968 (26 of 1968), subject to the [ollowing modification:—

In section 2, after sub-section (2), insert—
“(2A) Notwithstanding anything contained in sub-section (1), nothing contained in this
Act shall apply to the Renoncants of the Union Territory of Pondicherry.”.
2. The word “and” omitted by Act 45 of 1962, sec. 2(a) (w.e.f. 29-11-1962).
3. Ins. by Act 45 of 1962, sec. 2(b) (w.e.f. 29-11-1962).
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(c) any person who is convert or reconvert i womer ¢ a idhist, Jaina
or Sikh religion.

(2) Notwithstanding anything contained in sub-si Firdu ¢hita contained
in this Act shall apply to the members of any Schedul \ the meaning
of clause (25) of Article 366 of the Constitution unless A Ao e rernment, by
O otification in the Official Gazelte, otherwise directs YaYurad

(3) The expression “Hindu" in any portion of t1 agdian construed as
if it included a person who, though not a Hindu b clury  vertheless, a
person to whom this Act applies by virtue of the, Yk lf,a,m ained in this
section. ; qi t
3, Definitions.—In this Act, unless the context 8 his| hay

ies,—

(a) the expressions “custom” and “usage” § A yhich, having
been continuously and uniformly obt C] . ng lime, has
obtained the force of law among Hin il area, tribe,

community, group or family: - :
Provided that the rule is certain and not unreasonable or opposed
to public policy: and
Provided further that, in the case of a rule applicable only to a
family, it has not been discontinued by the family;
(b) “Maintenance” includes—
(i) in all cases, provision for food, clothing, residence, education and
medical attendance and treatment;
(i) in the case of an unmarried daughter, also the reasona e
expenses of and incident to her marriage:
(¢) “minor” means a person who has not com)letes hic or her ave o
cighteen years.
4. Over-riding effect of Act.—oJave = ofl erv ise exp ‘ess./ provided in this
Act—
(a) any te., qul o ntcrpre atin o Hindu law or any custom or usage
as pai' of tha lav in forc. immediately before the commencement of
“is Act shi 11« easc to have effect with respect to any malter for which
51 v isic= s made in this Acl;
b) any other law in force immediately before the commencement of this
Act shall cease to apply to Hindus in so far as it is inconsistent with
any of the provisions contained in this Act.

CHAPTER 11
ADOPTION

5, Adoptions to be regulated by this Chapter.—(1) No adoption shall be made
after the commencement of this Act* by or to a Hindu except in accordance with
the Erovisinns contained in this Chapter, and any adoption made in contravention
of the said provisions shall be void.

(2) An adoption which is void shall neither create any rights in the adoptive
family in favour of any person which he or she could not have acquired excepl
by reason of the adoption, nor destroy the rights of any person in the family of his
or her birth.

6. Requisites of a valid adoption.—No adoption shall be valid unless—

(i) the person adopling has the capacity, and also the right, to lake in
adoption;
(i) the person giving in adoption has the capacity to do so;
(ii) the person adopted is capable of being taken in adoption; and
(iv) the adoption is made in compliance with the other conditions
mentioned in this Chapter.

* Date of commencement 21-12-1956.

e e————
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ondiba
COMMENTS Popal

i

Requirements for a valid adoption T
(i) Under section 6 the law does not recognise an adoption

other than a Hindu; Kumar Sursen v. State of Bihar, AIR 2008 (g:‘ upfe
(ii) To prove valid adoption, it would be necessary to bring W valicit 1€re Nindh

been an actual givinF and taking ceremony; M. Gurudas v. Rasa "W 20 3075,
(iii) Law is well settled that adoption displaces the natur %ug sphen © jon and

{ person

therefore, a person who seeks lo displace the natural successior woe Mleging
an adoption must prove the factum of adoption and its valic 9% P& ‘a N Jfficient
malerials on record; Suma Bews v. Kunja Bilari Nayak, AIR 199 e d
i qm wgonda
¥ l"f\c']

{iv) Section 6 does not bar a Iunatic'gersnn from being ado

Patil v. Shamgonda Raygonda Patil, AIR 1992 Bom 189. E
' Capacitg of a male Hindu to take in adoption.—A; gntiy Whois
of sound mind and is not a minor has the capacity to tak @™ ughter

in adoption: wee. JoL 1Y)

Provided that, if he has a wife living, he shall not a_... caepi with the
consent of his wife unless the wife has completely and finally renounced the world
, \or has ceased to be a Hindu ¢r has been declared by a court of competent

.1 \jurisdiction to be of unsound mind.

: Explanation.—If a person has more than one wife living at the time ¢ ado) tion,
" the consent of all the wives is necessary unless the consent of cny «ne & the v is
unnecessary for any, of the reasons specified in the pi2cecing | rov se
1S AT S i | COMMENTS

(i}, The consent of wife envisaged in the provi o to sel'ion 7 should either be in
wriling or reflected by an affirmative, poritove ac .ulunlaril;and willingl¥ dorne by her.
If the adoption by a Hindu Male Faei me v sul fec. ~atter of challenge before the court,
the party supporting the adentio  has to dduce evidence to prove that the same was
done with the corsent o1 his wii» Th's can be done either by producing document
evidencing her cor, ant in y rritih ¢ or by leading evidence to show that wife had actively
participated "1 te ceren or'es of adoption with an affirmative mindset to support the
actior ~f Vve hosan ! L take a son or a daughter in adoption; Ghisalal v. Dhapubai, AIR
2015 S 64-(2021) 2 SCC 298; JT 2011 (1) §C 213: (2011) 1 SCALE 325.

(i) mring subsistence of a marriage a wife has no right to adopt, only to give
conse.. in adoplion if taken by her husband; Malati Roy Chowdhury v. Swdlindranath
Jaapmday, AIR 2007 Cal 4. 7

8. Capacity of a female Hindu to take in adoption.—Any female Hindu who
i5 of sound mind and is not a minor has the capacity to take a son or daughter
in adoption:

Provided that, if she has a husband living, she shall not adopt a son or
daughter except with the consent of her husband unless the husband has
completely and [inally renounced the world or has ceased to be a Hindu or has
been declared by a court of competent jurisdiction to be of unsound mind.|

COMMENTS
CapacitX of female Hindu to adopt
(i) A female Hindu who is of a sound mind and has completed the age of eighteen
years can also take a son or daughter in adoption to herself and in her own right. A

1. Subs. by Act 30 of 2010, sec. 3, for section 8 (w.e.f. 31-8-2010). Section 8, before
substitution, stood as under:
“8. Capacity of a female Hindu to take in adoption.—Any female Hindu—
(a) who is of sound mind,
(b) who is not a minor, and
(c) who is not married, or if married, whose marriage has been dissolved or whase
husband is dead or has completely and finally renounced the world or has ceased
to be a Hindu or has been declared by a court of competent jurisdiction to be of
unsound mind, .
has the capacity to take a son or daughter in adoption.”.
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female Hindu who is unmarried or a widow or a divorcee can also adopl.a son 1o, herself,
in_her own_right, rovided she has no Hindu daughter or J;mft:l gugfl!ter living at the
fime of adoption. However, if she is married, a female Hindu cannot adopt a son or a
daughter during the lifetime of her husband unless the husband is of unsound mind or
has renounced the world; Ghisalal v. Dhapubar, AIR 2011 SC 644: (2011) 2 SCC 298: JT 2011
(1) SC 213: (2011) 1 SCALE 325.

(ii) There is conceptual and contextual difference between a divorce woman and one
who is leading life like a divorced woman. Both cannot be equated. The appellant because
of her physical deformity lived separately from her husband and too @r a very long
period right from the date of marriage. But in eye of law they continued to be husban
and wife, because there was no dissolution of marriage or divorce in the eye of law. Son
adopled i&' appellant invalid; Brajendra Singh v. State of Madhya Pradesh, Al 2008 5C 1056.

(i) Where there is no evidence to show that the female Hindu was seriously ill —
mentally or physically, it has been held that she is in a position to adopt; Devgonda
Raygonda Patil v. Shamgonda Raygonda Patil, AIR 1992 Bom 189.

___9.Persons capable of giving in ado tion.—(1) No person except the father or
rracl'her or the guardian of a child shall have the capacily to give the child in
adoption.

_1[{2) Subject to the provisions of sub-section (4), the father or the mother, if
alive, shall have equal right to %iyq a son or daughtér in adoption:

Provided that such right shall not be exercised by either of them save with t'. -
consent of the other unless one of them has completely and finally rencun ed the
world or has ceased to be a Hindu or has been declared * = a court of chmpet nt

jl,ii*iszd iction to be of unsound mind.|
E L2 r T

' [(4) Where both the father and mothe, are de ' or have completely and finally
renounced the world or ha' e.aban: lone,' tt a.ch I1d .= "ave been declared by a courl
of competent jurisd’ction t> be of unsc ! mind or where the parentage of the
child is not knowr , i = s diar ol the child may give the child in adoption with
the” previovs .orinission oi the court to any person including the guardian
himse.t.] : ' e =ik

(5! Be ore granting permission to a Bl-uardian under sub-section (4), the courl
<hall be satisfied that the adoption will be for the welfare of the child, due

considerali_og_bgmﬁ for this purpase given to the wishes of the child having regard
to the age and understanding of the child and that the apglicant for permission
has not received or agreed to receive and that no person has made or given or
agreed to make or give to the applicant any payment or reward in consideration
of the adoption except such as the court may sanction.

Explanation.—For the purposes of this section—

(i) the expressions “father” and “mother” do not include an adoptive

father and an adoptive mother; P

Pacern eterale ngl 0 opoued
1. Subs. by Act 30 of 2010, sec. 4(i), for sub-section (2) (w.e.f. 31-8-2010). Earlier (gub- T
section (2) was amended by Act 45 of 1962, sec. 3(a) (w.e.f. 29-11-1962). Sub-section (2),

before substitution by Act 30 of 2010, stood as under:

“(2) Subject to the provisions of sub-section (3) and sub-section (4), the father, if
alive, shall alone have the right to give in adoption, but such right shall not be exercised
save with the consent of the mother unless the mother has completely and finally
renounced the world or has ceased to be a Hindu or has been declared by a court of
competent jurisdiction to be of unsound mind.”.

2. Sub-section (3) omitted by Act 30 of 2010, sec. 4(ii) (w.e.f. 31-8-2010). Sub-section (3),
before omission, stood as under:

“(3) The mother may give the child in adoption if the father is dead or has
completely and finally renounced the world or has ceased to be a Hindu or has been
declared by a court of competent jurisdiction to be of unsound mind.”.

3. Subs. by Act 45 of 1962, sec. 3(b), for sub-section (4) (w.ef. 29-11-1962).
4. The word “and” omitted by Act 45 of 1962, sec. 3(c)(i) (weef. 29-11-1962).
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![(ia) “guardian” means a person having the care of the person or a child
or of both his person and property and includes—
’ (a) a guardian appointed by the will of the child’s father or mother;
and

(b) a guardian appointed or declared by a court; and]

(i) “court” means the city civil court or a district court within the local
lim%s of whose jurisdiction the child to be adopted ordinarily
resides.

10. Persons who may be adopted.—No person shall be capable of being
taken in adoption unless the following conditions are fulfilled, namely:—

(1) he or she is a Hindu;

(ii) he or she has not already been adopted;

(iii)” he or she has not been married, unless there is a custom or usage

M < applicable to the parties which permits persons who are married
b - being taken in adoption;
A1 (i) he or she has not completed the age of fifteen years, unless there is
§ a custom or usage applicable to the parties which permits persons
who have completed the age of fifteen years being taken in adoption,
COMMENTS

Capacity to adopt

(i) Adoption of boy more than 15 years of age and married is not illegal on accou
of non-compliance of section 10(iii) an 10(iv) of the Act (provided such custom o' w.age s
is prevalenl in a community; Hammmant Laxman Salunke (D) i+ . Rs. v Chrirg 1g Moy,
Kanse, AIR 2006 Bom 123,

(ii) The plaintiff being married and above 30 yeare of age co 1ld n st Pri ve a.y custom
or usage being observed openly, contir.sously ~nd  mifc rm| dy the eby zaining the force of
law in his Digamber Jain community wi ch ot 'u validate his :ld;upucn; Nentichand
| Shantilal Patni'v, Baes=taly i, AR 194k yn 235,
| 11. Other coi dition: for 1 v lid . doption.—In every adoption, the following
conditions mu t be ¢ m) liea w.th—
| A 1 Lheadeotion is of a son, the adoplive father or mother by whom

the adoption is made must not have a Hindu son, son’s son or son’s
son’s son (whether by legitimate blood relationship or by adoption)
living at the time of adoption;

(i) if the adoption is of a daughter, the adoptive father or mother by
whom the adoption is made must not have a Hindu daughter or
son’s daughter (whether by legitimate blood relationship or by

_adoption) living at the time of adoption;
'ii) if the adoption is by a male and the person to be adopted is a female,
the adoptive father is at least twenty-one years older than the person

o Ty WOV to be adopted; :
(514 (w7l the adoption is by a female and the person to be adopted is a male,
- the adoplive mother is at least twenty-one years older than the
person to be adopted;
(v) the same child may not be adopted simultaneously by two or more
persons;
(vi) the child to be adopted must be aclually given and taken in adoption
' by the parents or guardian concerned or under their authority with
intent to transfer the child from the family of its birth ?[or in the case
of an abandoned child or child whose parentage is not known, from

1. Ins. by Act 45 of 1962, sec. 3(c)(ii) (w.e.f. 29-11-1962).
2. Ins. by Act 45 of 1962, sec. 4 (w.e.f. 29-11-1962).
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family where it has been brought up] to the family of its

~ serformance of datta homam shall not be essential to the

4
COMMENTS

on 11 requiring age difference between adoptive mother and
it 21 years is mandatory in nature. Word ‘must’ cannot be read
tal to adoption; Hanmant Laxman Salunke (D) by L.Rs. v. Shrirang
Narayan | Bom 123.

: ‘ather only wanted that he should be reared up by Sankar and
zath and there had been no formal ceremony of adoption nor
infit to have children of their own, thereby negativing the
‘Hemanta Kumar Mohanta, AIR 1993 Ori 213.

Cupe ue e plaintiff was 30 years and that of the adoptive mother 48 years
six months, thereby contravening the provisions of section lfgv) as the difference
between the plaintiff and mother was only 19 years and not 21 years; Nemichand Shantilal
Patni v. Basantabai, AR 1994 Bom 235.

(iv) There was no evidence in hand that the plaintiff was actually given and taken
in adoption by the parents or guardians of the plaintiff as required under section 11(vi).
Adoption was held not to have taken place; Nemichand Shantilal Patni v. Basantabai, AIR
1994 Bom 235.
Deed of adoption

Neither any deed of gift and acceptance executed aua egis ‘red nor deed «f
acknowledgment acknowledging adoption is sufficient by it:=[f t\ corstiti 2 tegal
adoption in the absence of actual giving or taking, It 1 1.0t a subt ‘itute for actual givin
or taking. Omission of day or date of adonticv. in » d - of acknow .egement is very vital,
Such a deed loses all its sig vificance wagl wni h Be era = Zalaram Behera, AIR 1996 Ori 38.
Subsequent events

Subsequent m.==i=~e (f th: aioptive mother cannot invalidate the adoption;
Narinderj* Ki . ¢ v. Union f 1 dia, AIR 1997 P&H 280.

12 B fe:tv Of alption.—An adopted child shall be deemed to be'the child
of }is  r he adoptive father or mother for all purposes with effect from the date
of L.c adogtion and from such date all the ties of the child in the famégr of his
or her birth shall be deemed to be severed and replaced by those created by the
adoption in the adoptive family:

Provided that—
(a) the child cannot marry any person whom he or she could not have
married if he or she had continued in the family of his or her birth;
{by"any property which vested in the adopted child before the adoption
shall continue to vest in such person subject to the obligations, if any,
attaching to the ownership of such property, including the obligation
to maintain relatives in the family of his or her birth;
(c) the adopted child shall not divest any person of any estate which
vested in him or her before the adoption. ,

COMMENTS

Sasi aft

Effect of adoption

= On adoption, adoptee gets transplanted in adopting family with the same rights as

that of natural-born son. Adopted child becomes coparcener in Joint Hindu Family
property after severing all his ties with natural family; Basevarajappa v. Gurubasamima,
(2005) 12 SCC 290. . '

Right in property after adoption

. - - An adoptee can take only that property to his adoptive family from his birth family

which is already vested in the adoptee prior to adoption by inheritance or by partition

_—
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in the natural family or as sole surviving coparcener as he becomes its absolute owner.
Clause (b) of the proviso to section 12 cannot be attracted when the property has not been
vested in him and is still a fluctuating coparcener property; Devgonda Raygonda Patil v.
ﬁhmngﬂ:lnfﬁ er}_}griﬂdﬂ Patil, AIR 1992 Bom 189.

Vested property

w\ested property” in the context of clause (b) of the proviso lo section 12 means
property in which indefeasible right is created, i.e,, on no contingency it can be defeated
in respect of particular property; Devgonda Raygonda Patil v. Shamgonda Raygonda Patil,
AIR 1992 Bom 189.

13. Right of adoptive parents to dispose of their properties.—Subject to any
agreement to the contrary, an adoption does not deprive the adoptive father or
mother of the power to dispose of his or her property by transfer inter vivos or
by wil_L,,«

--14. Determination of adoptive mother in certain cases.—(1) Where a Hindu
who has a wife living adopts a child, she shall be deemed to be the adoptive
mother.

_42y"Where an adoption has been made with the consent of more than one
wife, the seniormost in marriage among them shall be deemed to be the adoptive
mother and the others to be step-mothers.

~ (3Y Where a widower or a bachelor adopts a chi'Z, anv wvife whom e
subsequently marries shall be deemed to be the step-1roth>r o th> adepteu
child. .

(4) Where a widow ¢+ an unwiairie | won an ~dopts a child, any husband
whom she marries subsec 1enly shal' b» deemed to be the step-father of the
adopted child

16" ahid al)piiz.. not to be cancelled.—No adoption which has been
validly m.de can be cancelled by the adoptive father or mother or any other
[ 2ss0n, nor can the adopted child renounce his or her status as such and return
to the family of his or her birth.

16. Presumption as to registered documents relating to adoption.—
Whenever any document registered under any law for the time being in force is
produced before any court purporting to record an adoption made and is signed
by the person giving and the person taking the child in adoption, the court shall
presume that the adoption has been made in compliance with the provisions of
this Act unless and until it is disproved.

STATE AMENDMENT
Uttar Pradesh.—Renumber section 16 as sub-section (1) thereof and after sub-section
(1) as so renumbered, the following sub-section (2) shall be inserted, namely:—

“(2) In case of an adoption made on or after the 1st day of January, 1977
no court in Uttar Pradesh shall accept any evidence in praof of the giving and
taking of the child in adoption, except a document recording an adoption,
made and signed by the person giving and the person taking the child in
adoption, and registered under any law for the time being in force:

Provided that secondary evidence of such document shall be admissible in
the circumstances and the manner laid down in the Indian Evidence Act,
1872.”

[Uttar Pradesh Civil Laws (Reforms and Amendment) Act, 1976 (U.P. Act 57 of 1976),
sec. 35 (w.e.f. 1-1-1977).]
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COMMENTS
Burden of proof

(i) Whenever any document registered under any law for the time being in force is
praduced before any court purporting to record an adoption made and is signed by the
person giving and the person taking the child in adoption, the court shall presume that
the adoption has been made in compliance with the provisions of this Act. The proof of
giving and taking of child is not necessary; Pathioads Rama Swami v. Karoda Sury Prakasa
Rao, AIR 1993 AP 336.

(ii) If the adoption is disputed, it is for the plaintiff to prove that ceremony of giving
and taking has not taken place; Devgonda Raygonda Patil v. Shamgonda Raygonda Patil, AIR
1992 Bom 189.

Registered Documents

The petitioner is lawfully adopted by a Hindu lady and the Deed of adoption is
registered and therefore the presumption as per the provisions of section 16 of the Act,
can be drawn in favour of the petitioner. The said presumption would operate so long as
there is not rebuttal by th~ procedure k:own to law: N.R. Trivedi v. District Education
Officer. Anand, AIR 2004 Guj 53.

17. Prohibition of certain payments.—(1) No person shall receive or agree to
receive any payment or other reward in consideration of the adoption of any
person, and no person shall make or give or agree to make or give to any ~ther
person any payment or reward the receipt of which is prohibited b tus sec ion.

(2) If any person contravenes the provisions of su -se “don (1) he sal Le
punishable with imprisonment whirh may ext-.d to six moi ths, ~= with fine, or
with both.

(3) No prosecu*ion ur “ei thi s sec o, sh 1l ve instituted without the previous
sanction of the S.:!> Covenrent or an officer authorised by the State
Goveriuvert n this bel all,

COMMENTS
I 'rohib.:lon of payment or reward in consideration of adoption

Section 17 of the Act has been enacted by the legislature with a view to prevent
trafficking of children. Where a major had agreed, after receiving considerable properties
from the family into which he was to be taken in adoption, not to set up any claims with
regard to certain items of the property belonging to the adopting family, the defendant
could not be said to be a recipient of any payment or reward in consideration of adoption,
of the plaintiff thereby not attracting section 17 of the Act: Jupudi Venkata Vijaya Bhaskar
v. Jupudi Kesava Rao, AIR 1994 AP 134,

CHAPTER III
MAINTENANCE
18. Maintenance of wife.—(1) Subject to the provisions of this section, a
Hindu wife, whether married before or after the commencement of this Act, shall
be entitled to be maintained by her husband during her life time.

—2) A Hindu wife shall be entitled to live separately from her husband

without forfeiting her claim to maintenance—
. (@) if he is guilty of desertion, that is to say, of abandoning her without
reasonable cause and without her consent or against her wish, or of

_ wilfully neglecting her;

(b) if he has treated her with such cruelty'as to cause a reasonable

apprehension in her mind that it will be harmful or injurious to live
with her husband;
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_—1& if he is suffering from a virulent form of =\
(dy if he has any other wife living; ‘;’;&gfnmm
(ey if he keeps a concubine in the same house ; fe is living

. . . : prclomeot
or habitually resides with a concubine els Sisine

oA H'_l"-‘ P
(f) “'if he has ceased to be a Hindu by conver *d"lf; < religion;
(g)- if there is any other cause justifying livin; - : g
gttt LAY
——BYA Hlindu wife shall not be entitled to separate r tj =3 iintenance
from her husband if she is unchaste or ceases to be i =“““4f 5t~ version to

another ;eligion-/ 0F Remtmnge m Ris Poremn
s —_— COMMENTS A
—_

Interim maintenance

The right to claim interim maintenance in a suit i$ @ SUvow s Lipin wuder section
18 of the Act. Since no form is prescribed to enforce the said right civil court in exercise
of its inherent power can grant interim maintenance; Purusottam Mahakud v. Smt.
Annapurna Mahakud, AIR 1997 Ori 73.

Maintenance pendente lite

After considering the status of the husband the wife should be awarded maint ~.nce
pendente lite, even though there is no separate provision in the Act for grent of
maintenance pendente lite. The obligation to maintain the v+ rema’ns €1 e Dus »id
even though the wife might be living separately. The suit ur. fer ¢ «ctioi 18 of (52 Act may
take decades to decide, the wife in the first instanr= be force.' to 1 1ce st vation and then
subsequently is granted maintenance from I = cate Lf filing f suit. Such a view will be
against the very intent and spirit < i ect >n 13 ¢ f th Act. It is settled law that a court
empowered to grar® . sui $%u.ive relie is ‘ompetent to award it on interim basis as well,
even though ther. is no ¢ cpre s | rovision in the statute to grant it; Neelam Malhotra v.
Rajinder Mai" otr , AIR 139 De. 234.

Mot nace: vy wite widow

Wi low nas no charge on separate property of husband. Neither section 18 relating
to muintenance of wife nor section 21 dealing with widow provides for any charge for
maintenance on separate property of husband; Sadhu Singh v. Gurdwara Sahib Narike, AIR
2006 SC 3282.

Separate residence and maintenance

(i) The wife had been living alone and all the children had been brought up by her
without any assistance and help from the husband and there was a clear case of desertion,
the wife was entitled to separate residence and maintenance; Meera Nireshwalia v. Sukumar
Nireshwalia, AIR 1994 Mad 168.

(ii) The thoughtless action of the husband of evicting the wife from the house where
she had been living in collusion with the purchasers of the house and the police inflicted
a deep wound on her amounting to cruelty, the wife was entitled to live separately and
claim maintenance; Meera Nireshwalia v. Sukumar Nireshwalia, AIR 1994 Mad 168.

(iii) The claim for maintenance by a wife can also be sustained under clause (g) even
on a ground covered by one or other clauses ie. clause (a) to (f) of seciion 18(2)
substantially but not fully. Merely because the wife fails to strictly prove the specific
grounds urged by her, she cannot be denied relief; Meera Nireshwalia v. Sukumar
Nireshwalia, AIR 1994 Mad 168.

(9. Maintenance of widowed daughter-in-law.—(1) A Hindu wife, whether
married before or after the commencement of this Act, shall be entitled to be
maintained after the death of her husband by her father-in-law:

4
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\lske te extent that she is unable to maintain herself out of her
- property or, where she has no property of her own, is
 lenance—

sstate of her husband or her father or mother, or

__, son or daughter, if any, or his or her estate.

under sub-section (1) shall not be enforceable if the father-
eans to do so from any coparcenary property in his
U -h the daughter-in-law has not obtained any share, and any

f1uke cease on the re-marriage of the daughter-in-law.

» of children and aged parents.—(1) Subject to the

eclion a Hindu is bound, during his or her lifetime, to

maint * legitimate or illegilimate children and his or her aged or

infirm_parents.
2y K legitimate or illegitimate child may claim maintenance from his or her
father or mother so long as the child is a minor.

The obligation of a person to maintain his or her aged or infirm parent
or a daughter who is unmarried extends in so fax.as the parent of the unmari i=d
daughter, as the case may be, is unable to maintain himself or herse'f cat of s
or her own earnings or other property.

Explanation.—In this section “parent” inclv22s a chiiiles ste, ~uther.

=21. Dependants defined.—For *he pu1 6 s of this Chapter “dependants”

mean the followins, . lal v_. of the 'ec ase 1:—
(i) bhis «r .. ‘b er;

\ii)  lis ¢r ber _aotner;

(i) .ds widow, so long as she does not re-marry;

(iv) his or her son or the son of his predeceased son or the son of a
predeceased son of his predeceased son, so long as he is a minor;
provided and to the extent that he is unable to obtain maintenance,
in the case of a grandson from his father’s or mother’s estate, and in

the case of a great grand-son, from the estate of his father or mother
or father’s father or father’s mother; ©

frd hie == her unmarried daughter, or the unmarried daughter of his
lowmitont  ceased son or the unmarried daughter of a predeceased son of
f:m«d.tj %-  edeceased son, so long as she remains unmarried: provided
N o the extent that she is unable to obtain maintenance, in the

b
ey if a grand-daughter from her father’s or mother’s estate and in
~———=— e of a great-grand-daughter from the estate of her father or
" r or father's father or father’s mother;
! e 4% dowed daughter: provided and to the extent that she is unable
Ssute ain maintenance—

Beyeeling  om the estate of her husband, or

.E'!)k-'i om her son or daughter if any, o’r his or her estate, or

CHum ,.,\1 om her father-in-law or his father or the estate of either of
Odﬂpg\m pa
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(vii) any widow of his son or of a son of his predeceased son, so long as
she does not remarry: provided and to the extent that she is unable
to obtain maintenance from her husband’s estate, or from her son or
daughter, if any, or his or her estate; or in the case of a grandson’s
widow, also from her father-in-law’s estate;

(viii) his or her minor illegitimate son, so long as he remains a minor;

(ix) his or her illegitimate daughter, so long as she remains unmarried.

22. Maintenance of dependants.—(1) Subject to the provisions of sub-section
(2) the heirs of a deceased Hindu are bound to maintain the dependants of the
deceased out of the estate inherited by them from the deceased.

(2) Where a dependant has not obtained, by testamentary or intestate-
succession, any share in the estate of a Hindu dying after the commencement of
this Act, the dependant shall be entitled, subject to the provisions of this Act, to
maintenance from those who take the estate.

(3) The liability of each of the persons who takes the estate shall be in
proportion to the value of the share or part of the estate taken by him . her.

(4) Notwithstanding anything contained in sub-secton (2) or "uc-eactin (3),
no person who is himself or herself a dependant sna ! be tiab e t¢ coriibute to
the maintenance of others, if he or she has orizined a . har or part, the value of
which is, or would, if the liability to conu ib *ic were et.forced, become less than
what would be awarde 1 o hi*1 ot her by we, of maintenance under this Act.

23. Amount o ‘ main ena 1. .—(.) 1t shall be in the discretion of the Court to
determine w .2t er any ad ir so what, maintenance shall be awarded under the
provisic 1s 3 ti's Acg, and in doing so, the Court shall have due regard to the
~onsi ler.*ons set out in sub-section (2), or sub-section (3), as the case may be,
¢~ {ar as they are applicable.

(2) In determining the amount of maintenance, if any, to be awarded to a
wife, children or aged or infirm parents under this Act, regard shall be had to—

(a) the position and status of the parties;

(b) the reasonable wants of the claimant;

(c) if the claimant is living separately, whether the claimant is justified
in doing so;

(d) the value of the claimant’s property and any income derived from
such property, or from the claimant’s own earnings or from any
other source;

(e) the number of persons entitled to maintenance under this Act.

(3) In determining the amount of maintenance, if any, to be awarded to a
dependant under this Act, regard shall be had to—
(a) the net value of the estate of the deceased after providing for the
payment of his debts;
(b) the provision, if any, made under a will of the deceased in respect of
the dependant;

(c) the degree of relationship between the two;

- 4
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(d) the reasonable wants of the dependant; ,
(e) the past relations between the dependant and the deceased;

(f) the value of the property of the dependant and any income derived
from such property, or from his or her earnings or from any other
source;

(g) the number of dependants entitled to maintenance under this Act.

COMMENTS

Quantum of maintenance

The amount payable by way of maintenance depends on the facts of each case and
as such, no exception could be taken to the amount fixed by the trial Court as well as the
date from which the maintenance could be claimed; Vasantha v. Chandren, AIR 2002 Mad
214.

24. Claimant to maintenance should be a Hindu.—No person shall be
entitled to claim maintenance under this Chapter if he or she has ceased to be a
Hindu by conversion to another religion.

25. Amount of maintenance may be altered on change of circumstances.—
‘The amount of maintenance, whether fixed by a decree of court or by agreement,
either before or after the commencement of this Act, may be altered subsequently
if there is a material change in the circumstances justifying such alteration.

26. Debts to have priority.—Subject to the provisions coniiine “ in ‘ect on 27
debts of every description contracted c. payable Ly thé de eas d s. 2" have
priority over the claims of hi deperdzn's t r n ai wenance w .der this Act.

27. Maintenance when to be¢ a chiuge.—A dependant’s claim for
meintenar~= uxds . this Act shill 1 ot be a charge on the estate of the deceased
or . ny port.n thiretf, u.liss one has been created by the will of the deceased,
by ¢ decrie ». court, by agreement between the dependant and the owner of the
estalc or portion, or otherwise.

28. Effect of transfer of property on right to maintenance.—Where a
dependant has a right to receive maintenance out of an estate, and such estate
or any part thereof is transferred, the right to receive maintenance may be
enforced against the transferee if the transferee has notice of the right or if the
transfer is gratuitous; bul not against Lhe transferee for consideration and
without notice of the right. .

LHAPTEJ ﬁ -.a-

29. Repeals.—[Rep. by the Repealing an m@g m , 1960 (58 of 1960), sec.
2 and Sch. I (w.ef. 26-12-1960).]

- 30. Savings.—Nothing contained in tk
before the commencement of this Act*, ai
adoption shall be determined as if this A

>ct any adoption made
‘and effect of any such
1 passed.

* Date of commencement 21-12-1956.




THE HINDU DISPOSITION OF PROPERTY
ACT, 1916

INTRODUCTION

According to Hindu Law as administered in British India, a gift in favour of
a person not in existence at the date of the gift was void and so also a bequest
in favour of a person not in existenc at the time of the testator’s death. The same
was the rule of Mahomedan Law, except that under the provisions of the
Mussalmans Wakf Validating Act, 1913, it was competent to a Mahomedan to
settle property for the benefit of unborn person even in perpetuity, provided the
ultimate disposition was for the benefit of charity. To enable Hindus and
Muslims to dispose of property by transfer inter vivos and by will for the benefit
of unborn persons within certain limits it was considered essential to enact a
legislation on the subject. To achieve this objective the Hindu Disposition of
Property Bill was introduced in the Legislature.

STATEMENT OF OBJECTS AND REASONS

The object of the present Bill is to enable Hindus and Mussalmans t~ dis} ose
of property by transfer inter vivos and by will for the ber=fit of unt or.> 77rs NS
within certain limits. According to the Hindu law as nov: ad. aini. terc 4 = Dritish
India, a gift in favour of a person not in exister=» at the date of tue gift is void:
and so also a bequest in favour of a peroun 12t existunce at the time of the
testator’s death. The sam> is the rule of Mal on.~2an Law, except that under the
provisions of the Massaln ans W ikf \'ali Jating Act, 1913, it was competent to a
Mahomedan to seu. preoderi7 .or the benefit of unborn persons even in
perpetity, o157 led fh witimate disposition is for the benefit of charity.

Evaiy lav yer familiar with the Indian courts must have come across 2 large
Lumbe. of settlements and wills made by Hindus and Mahomedans for the
benefit of their children and grand-children. The paramount object of the settlor
in all these cases has been to prcvide not only for his children and grand-
children then in existence, but also for those to be born hereafter, instead,
however, of giving effect to the settlor’s intention, the law as now administered
completely defeats it. Even where a donor has only one child in existence at the
date of the gift, and the gift is made in express terms for the benefit of all his
children including those to be born hereafter, the law excludes from the benefit
of the gift all children born subsequently to the date of the gift, to the entire
subversion of the donor’s intention. Similarly, the intention of testators to benefit
by their wills their children and grand-children not in existence at the death of l
the testators is also defeated. It is to remedy these evils, and to give effect to the |
settlor's or testator’s intention, that the present Bill is proposed. The sole object '
of the Bill is to enable the court to carry out settlor's or testator’s intention,
which, under the present state of the law, they are precluded from it. At the
same time, it is recognised that this can only be done within the limits allowed
by the rule against perpetuity, and these limits are prescribed in clauses 4 and
5. The effect of this Bill, if passed into law, will be to enable Hindus and
Mahomedans to make dispositions of their property 1o the same extent, and
subject to the same limitations as other communities in British India.

74
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ACT 15 OF 1916

The Hindu Disposition of Property bill having been passed by the legislature
received its assent on 28th September, 1916. It came on the Statute Book as THE
HINDU DISPOSITION OF PROPERTY ACT, 1916 (15 of 1916).
LIST OF AMENDING ACTS AND ADAPTATION ORDERS

1. The Transfer of Property (Amendment) (Supplementary) Act, 1929
(21 of 1929).

2. The Government of India (Adaptation of Indian Laws) Order, 1937.
3. The Adaptation of Laws Order, 1950.

4. The Miscellanous Personal Laws (Extension) Act, 1959 (48 of 1959).
5. The Pondicherry (Extension of Laws) Act, 1968 (26 of 1968).




THE HINDU DISPOSITION OF PROPERTY
ACT, 1916

(15 of 1916)! |
[28th September, 1916]

An Act to remove certain existing disabilities in respect of the power of disposition
of property by Hindus for the benefit of persons not in existence at the date of such
disposition.

WHEREAS it is expedient to remove certain existing disabilities in respect of
the power of disposition of property by Hindus for the benefit of persons not in
existence at the date of such disposition;

It is hereby enacted as follows:—

1. Short title and extent.—(1) This Act may be called the Hindu Disposition
of Property Act, 1916.

2[(2) 1t extends® to the whole of India except the State ot Ja.amu and
Kashmir.]

2. Dispositions for the benefit of persons .u t in 2xisi *nse.—Subject to the
limitations and provisions specified in this Act, nc dis) osition of property by a
Hindu, whether by transfer inter vivos or oy will, sh.ll be invalid by reason only
that any person for whose be: efit “ 1)a; have been made was not in existence
at the date of such dispositi~n.

3. Limitations a\@ ¢ itior s.—The limitations and provisions referred to

in section 2 sk all be 11e follcwing, namely:—
(a) 1 respe t of dispositions by transfer inter vivos, those contained in
Y "hapter 1I] of the Transfer of Property Act, 1882 (4 of 1882), and

(b) in respect of dispositions by will those contained in *[sections 113,
114, 115 and 116 of the Indian Succession Act, 1925 (33 of 1925)].

| 1. For Statement of Objects and Reasons, see Gazette of India, 1916, Pt. V. p. 2; for Report of
Select Comumittee see Gazette of India, 1916, Pt. V, p. 76; and for proceedings in Council, see
Gazette of India, 1916 Pt. VI, pp. 9, 509, 542 and 585.

2. Subs. by Act 48 of 1959, sec. 3 and Sch.l, for sub-section (2) (w.e.f. 1-2-1960).

3. This Act has been extended to Berar by the Berar Laws Act, 1941 (4 of 1941),
This Act has been extended to Puducherry by the Pondicherry (Extention of Laws) Act, 1968
(26 of 1968), subject to following modification—
In section 1, after sub-section (2), insert:—

“Provided that nothing contained in this Act shall apply to the Renoncants of the Union

territory of Pondicherry.”.
This Act has been extended to the Union territory of Dadra and Nagar Haveli by Reg. 6 of
1963,

4. Subs. by 21 Act of 1929, sec. 12, for “sections 13, 14 and 20",

5. Subs. by Act 21 of 1929, sec. 12, for “sections 100 and 101 of the Indian Succession Act, 1865 |
(10 of 1865)".
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STATE AMENDMENTS
Gujarat.—In section 3, in clause (b), omit figures “113”,
[Vide Gujarat Act 11 of 1960, sec. 88.]

Maharashtra.—In section 3, in clause (b), figures “113” shall be omitted.
[Vide Bombay Act 54 of 1947.]

4. Failure of prior disposition.—(Rep. by the Transfer of Property (Amendment)
(Supplementary) Act, 1929 (21 of 1929), sec. 12.]

5. Application of this Act to the Khoja community.—Where the ![State
Government] is of opinion that the Khoja community in {the *[State]] or any
part thereof desire that the provisions of this Act should be extended to such
community, [it] may by notification in the Official Gazette, declare (hat the
provisions of this Act, with the substitution of the word “Khojas” or “Khoja” as
the case may be, for the word “Hindus” or “Hindu” wherever those words
occur, shall apply to that community in such area as may be specified in the
notification, and this Act shall thereupon have effect accordingly.

1. Subs. by the Government of India (Adaptation of Indian Laws) Order, 1937, for “Governor-
General in Council”,

2. Su:i& by the Government of India (Adaptation of Indian Laws) Order, 1937, for “British
m a'l' .

3. Subs. by the Adaptation of Laws Order, 1950, for “Province”.
4. Subs. by the Government of India (Adaptation of Indian Laws) Order, 1937, for “he”.



HINDU LAWS
MU 3G mmay Important Case-Law

o POWER OF KARTA IN JOINT FAMILY
o e property by karta
pese )| @ ermanent injunction by a coparcener against the father, a karta for
{ -om alienating the house property belonging to the joint Hindu family
Foila © would not be maintainable because the coparcener had got the remedy
v hnq\: : sale and getting it set aside in a suit subsequent to the completion of
b mar v. Ram Parkash, AIR 1988 SC 576.

J R he family has power to sell or competent to make any other transaction

i ‘g it family property. But transaction was of benefit to the family and need
ive character so as to be binding on the family; Balmukand v. Kamla Wati,
B

father has complete powers of disposition over his self-acquired

follow as a necessary consequence that the father is quite competent to
provide expressly, when the makes a gift, either that the donee would take it exclusively
for himself or that the gift would be for the benefit of his branch of the family; C.N.
Arunachala Mudaliar v. C.A. Muruganatha Mudaliar, AIR 1953 SC 495.

HINDU SUCCESSION

Ancestor—Meaning of

The word ancestor in its ordinary meaning includes an ascendant in the ..ate nal,
as well as the paternal line; but the ‘ancestral estate’ in whi<l, under the i, 4= lav’, a
son acquires jointly with his father an interest by birth must . e co ifine |, to the 7 yperty
descending to the father from his male ancestor in *1.c male lin »; M . Hioo Khan v. Babu
‘Kishua Nandan Sehai, AIR 1937 PC 232

Nature and concey” vy tl e ZJ'JF ind "o} arce wary

Property of a jint fan ‘ly ¢ oet not « ease to belong to the family merely because the
familv is ref .2s¢nted by a sing.e coparcener who possesses rights which an owner of
proper 7 toar y<sseoc, wowli Buddanna v. Commissioner of Income-Tax, Mysore, AIR 1966
SC 52:

If there is no coparcenery, it does not follow that there is no undivided Hindu
family. The joint status of the family does not come to an end merely because for the time
being there is only one member of the family who is in possession of the family property.
There is sharp distinction between ‘Undivided Hindu Family’ and ‘Coparcenery’;
Commissioner of Income Tax v. Gomedalli Lakshminarayan, AIR 1935 Bom 412.

Partition cannot be demanded by one more than four degrees removed from the last
owner, however remote he may be from the original owner thereof; Moro Vishuanath v.
Ganesh Vithal, (1873) 10 Bom 444.

Obligations of Minor members

If the family is a trading family by birth but also by a vocation, it is competent to
the adult son to carry on that business after his father’s death and incur debts for the
purpose of that business which would bind the interest of the sons, the minor sons
cannot escape liability; Kulitalai Bank Ltd. v. S.V. Nagamanickam, AIR 1955 Mad 670.

Alienation made for a new business by a managing member of the family was not
binding on the minor members but had an exception and that was if the new business
for the benefit of the estate of the family or was for leggal necessity, the alienation made
even for a new business by the managing member of the family, was binding upon the
minor members. It is for the Court to decide whether it was so beneficial and was such
as an ordinary prudent manager would have entered into the interest of the family;
Angney Lal Narain Das v. Angney Lal Munni Lal, AIR 1951 All 400.
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Right of a son in joint family property

The share which a coparcener obtains on partition of ancestral property is ancestral
property as regards his male issue. They take an interest in it by birth. Whether they
are in existence at the time of partition or are born subsequently. Such share, is ancestral
property only as regards his male issue. As regards other relations, it is separate
property, and if the coparcener dies without leaving male issue, it passes to his heirs by
succession; Dipo v, Wassan Singh, AIR 1983 SC 846.

Right of an adopted son

If a son is subsequently born to or adopted by the sole surviving coparcener or a
new coparcener is inducted into the family or an adoption made by a widow of a
deceased coparcener on alienation made by the sole surviving coparcener before the
birth of a new coparcener or the induction of a coparcener by adoption into the family
whether by sale, mortgage or gift would however stand, for the coparcener who is born
or adopted after the alienation cannot object to alienations made before he was begotten
of adopted; Dharma Shamrao Agalawe v. Pandurag Miragu Agalawe, AIR 1988 SC 845.

The share of an adopted son in competition with a natural born son among sudras
has always been 1/5 in the family property, ie. 1/4 of the natural born son’s share;
Guramma Bhratar Chanbasappa Deshmukh v, Mallappa Chambasappa, AIR 1964 SC 510.
Specific performance of an agreement

If there was neither legal necessity nor benefit to the estate by the proposed sale
and the agreement therefore, could not be enforced; Arvind and Abasaheb Ganesh Kulkarni
v. Anna and Dhanpal Parsia Chougule, AIR 1980 SC 675.

SPECIAL RELIEF

Right for permanent injunction

The coparcener has no right to maintain a suit for =srmanen ' inji netic n r-strauung
the manager or the karta from alienating the ~¢ p ‘ce 1ar+ properi ¢ an | his right is only
to challenge the same ar to reenvei ine orcrert ” a'ter 't has come into being; Jujhar
Singh v, Giani Tarlok S ugh, Al 1537 *&H 34.

Requirement fo; va tition

There “re wo 't gre ¥~s of a declaration of a member’s intention to separate. One
is the e«pr ssit 1 or the intention and the other is bringing that expression to the
kr owl~dyge of the person or person affected; A. Raghavamma v. Chenchamma, AIR 1964
SC 136.

Right of members of family on partition

A member of a joint Hindu family can bring about his separation in status by a
definite, unequivocal and unilateral declaration of his intention to separate himself from
the family and enjoy his share in severalty. It is not necessary that there should be an
agreement between all the coparceners for the disruption of the joint status;
Puttrangamma v. M.S. Rangamna, AIR 1968 SC 1018. :

The cause of action for a suit for partition by a minor must abate on the principle
of the maximy actio personalis motitur cum persona. But that maxim has application only
when the action is for damages for a personal wrong, and as a suit for partition is a suit
for property; Kakumanu Pedasubhayya v. Kakumanu Akkanima, ATR 1958 SC 1042.

When the coparceners separate and have full evidence both oral and documentary,
that letter remain united. Later on again partition took place. That agreement was not
of a temporary character, but was intended to be a permanent family settlement and in
the circumstances cannot be impeached by and is binding upon him; Balabux Ladhuram
v. Ruklomiabai, 30 1A 130. '

RIGHT OF COPARCENER

. A Co-parcener having right in joint family property is competent to dispose of her
share in property. Mahendra Mahanta v. Tarini Devi, AIR 2003 Ori 180.
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List of Latest Universal's Bare Acts & Rules
s Latest * Accurate * Up-to-date * Reasonably Priced

CIVIL, CRIMINAL, COMMERCIAL, B-12. Bureau of indien Standards Act, 1986
LABOUR & SERVICES 3 along with Rules and Regulations 1oo‘oo|
Cc
I _&___ | C-1. Cable Television Networks (Regulation) Act,
A-17. Actuaries Act, 2008 alongwith Allied Rules 65.00 1995 along with allied Rules & Regulations 60.00
A-1. Administration of Evacuee Property C-2. Cantonments Act, 2006 120.00
Act, 1930 W EAUIe, 1930 7000 C.4. Camiage by Air Acl, 1972 see
A-2. Administrative Tribunals Act, 1885 Carrier Laws (Land * Sea « Air) £0.00
along with CAT (Procedure) Rules, 1987, C-44. Carriage by Road Act, 2007 40.00

CAT Rules of Practice, 1883 and L Ce4
Contempt of Courts (CA.T) Rules, 1992 110.00 | :

Carriage of Goods by Sea Act, 1925 see
Carrier Laws (Land + Sea + Air) 90.00

A-3. Advocates Act, 1961 50.00
A4, Advocates' Welfare Fund Act, 2001 3500 % ‘é”:ie'f'_“"‘- '(f:: L o i —_—
A-5. Aircraft Act, 1934 along with . -
allied Rules 215.00 C-4, Carrier Laws (Land + Sea * Air) 80.00
A-6. Aif Force Act, 1950 along with allied Ac C-5. Cattle Trespass Act, 1871 80.00
and Rules " 475.00 C-43. Central Educational Institutions
A-7. Air (Prevention and Control of Pollution) (Reservation in Admission) Act, 20086 30.00
Act, 1981 along with Rules, 1982 55.00 C-48. Central Electricity Authority Regulations 320.00
A-15. Airport Authority of India Act, 1994 % C-49, Central Electricity Regulalory Commission
along with Rules and Regulations 70.00 Rules and Regulations 275.00
A-8. Ancient Monuments and Archaeological Q8 Repbeshyst T ——
Sites an¢ ™ : : Lhﬁhhﬂ'!y’ : .
allied Act g e up ™ a4 HWmdy
A9, Anliquitie: ® & berm Mushim b P
along witl e = . e
A-10. Apprentic &“*‘_‘“%m JG"P“‘G ¢ Mmomed @ Nindu YA @ 75.00
Act and F == ) ;
A-11. Arbitration P Shaalric e The "am S 60.00
along with c ‘
A-19. Architects myrl'a ., 150.00
and Regul
A-12. Armed Fo y \ .
alop th | D Wil hHes Ras mof  been Stadus) 45.00
+ 18, Armed ol O
alor g wi P b ¢ ) N
A '3 Arm. o, h’t}}‘ MRS 0y B W“y"d %] — 45.00
A-.+. Army Act, \ 50.00
A-16. Atomic Ene uircler Hma .
|: Ophen — 20.00
B-1. Bankers' B p\u}.‘ofe L Fauw L_LQ\RSH’I Ay eardasn
B-2. Banking Cc TR =S S 30.00
Transfer of A Thu_rﬁ . 25.00
along with & 10.00
B3 Banking Re @ ¢andhaVaA ) RS uvs —3 fowm o} maerjogl L 10.00
allied Rules
B-4. Bar Councll L wot acknowledaged by i "
allied Rules w e @n0 Lommerce, Production,
B-5. Beedi and Cigar Workers (Conditions of Supply and Distribution) Act, 2003
Employment) Act, 1966 along with Welfare along with allied Rules 40.00
Cess and Welfare Fund Act and Rules 60.00 C-17. Cine-Workers and Cinema Theatre Workers
B-6. Benami Transactions (Prohibition) (Regulation of Employment) Act, 1981
Act, 1988 30.00 along wlt1h lliulesm. IWaifare Cess
B-7. Biological Diversity Act, 2002 Act, 1981 along with Rules, 1984,
Sare e Rides, 3004 70.00 Welfare Fund Adt, 1981 and Rules, 1984 65.00
B-8. Boilers Act, 1923 along with allied Rules 65.00  C-18. Cinematograph Act, 1952 along with
B-9. Bonded Labour System (Abolition) Cinematograph (Certification)
Acl, 1976 along with Rules, 1976 30.00 Rules, 1983 : 60.00
B-10. Border Security Force Act, 1968 C-19. Citizenship Act, 1955 along with
along with allied Rules 140.00 Clu;enship Rules, 2009 90.00
B-11. Building and Other Construction Workers C-20. Civil Defence Act, 1968 along with
{Regulation of Employment and Conditions Rules and _Reguiations 35.00
of Service) Acl, 1998 along with Rules, C-50. Civil Liability for Nuclear Damage Act,
1998 with Cess Act and Rules 140.00 2010 with Rules, 2011 50.00-
1 Universal’s Bare Acts & Rules—1st Choice of Bench & Bar
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Prohibition Act, 1961 along with

C-47. Clinical Establishments (Registration and D-6.
Regulation) Act. 2010 with Rules, 2012 40.00 Rulas and Relevant Provisions of IPC
g AR e v - & Evidence and CrPC relating to Dowry 35.00
oo Siate Amendments {Hh}' 320,00 D-12. Dramatic Performances Act, 1876 25.00
©.45, Code of Civil Procedure, 1908 with D-7. Drugs & Cosmetics Act, 1840 65.00
State & High Court Amendmeants with D-8. Drugs & Cosmetics Act, 1940
Leltars Patent (Hb) 450.00 along with Rules, 1945 450.00
C-24. Code of Griminal Procedurs, 1973 180.00 D-9 Drugs & Magic Remedies (Objectionable
C-26. COFEPOSA Acl, 1874 and Advertisements) Act, 1954 along with
SAFEMFOP Acl, 1876 wilh Rules, 2006 40.00 Rules, 1955 30.00
C-51. Coinage Act, 2011 30,00 D-13. Drugs (Prices Control) Order, 2013 65.00
C-46. Collection of Statistics Act, 2008 with
Rules, 2011 w00 L £ |
C-41. Commission for Proteclion of E-1. Easements Acl, 1882 35.00
e Child E}Lghls Act, 200‘? along with Rules 40.00 -2 Electriclty Act, 2003 along with
c-27. glg:‘;":mﬂgilgsf '?3?? Act, 1952 - Rules, 2005 and allied Rules and Orders  130.00
MIES, i 3
C-28, Commission of Sati (Prevention) Act. E-. Electrictty (Supply) Act. 1343 95
1967 along with Rules 25.00 E-5. Electricity Rules, 2005
% f - aad 5 along with aliied Rules and Orders 210.00
C-29. Companies Act, 2013 350.00 S A
C-53. Companv Secrefariae Art 1020 zn An F-R Emhiamn ==
C-30. Com
ot conit @ For deaciton 35.00
C-33. Consul : 3
with R RN dﬂﬂum ardd animu) denel denci 50.00
C-34. Conten
with Rt L 80.00
Conten :
C-35. Contrai U degeston Abould be  walmoud
C-36. Contrac
Act, 19 Ond veonondkie (a AL 225. 0
N-6. gor;trro)l ’
raffic
i L . ,55.00
Highwa 3 a8 Hon el ke v inear T
C-37 goggsng 130.00
L )
A vl Oriaent a e o Por\a
CZ+ Jos &
(38 ‘nun S K g 30.00
v, Credt | Ao BCL Peeind fd0 i
egulial
Rules & T 160.00
cign. Bl ij 1 unk huve sun ol
Ordinani bl 275.00
C-56. Criminal FEEL 0 Peiliem
(w.ed. O L ' 30.00
C-40. Custom Paeaentot,
Financ.eﬂ'i 40.00
M-8, Gutehl | E-17. Evidence Act, 1872 60.00
546 NN laws 50.00 £ 4g Explosives Act, 1884 along with The
D | Explosive Substances Act, 1908 and
D-1. Dangerous Machines (Regulation) The Explosives Rules, 2008 240.00
Act, 1983 along with Rules, 2007 40.00 I— F -
D-11. Dentists Act, 1948 ° 70.00
D-2. Depositories Act, 1996 along with F-1. Factories Act, 1948 60.00
Rules, 1998 40.00 F-2. Family Courts Act, 1984 30.00
D-3. Designs Act, 2000 along with F-3. Fatal Accidents Act, 1855 25.00
Rules, 2001 60.00 P-24. Flag Code of India, 2002 see Prevention
D-10. Disaster Management Act, 2005 of Insult to National Honour Act, 1971  40.00
along with allied Rules 60.00 F-16, Food Safety and Standards Act, 2006  75.00
M-18. Dissolution of Muslim Marrlages F-15. Food Safety and Standards Act, 2006
Act, 1930 see Muslim laws 50.00 along with allied Rules, Regulations
D-4. Divorce Act, 1869 30.00 and F"de' ' 450.00
D-5. Dock Workers (Regulation of F-5. Foreign Contribution (Regulation) Act, 2010
Employment) Act, 1948 along with along with Rules and Regulations 75.00
Rules, 1962, Advisory Committee Rules, F-6. Forelgn Exchange Management Act, 1999 35.00
1082, Salely, Heallh and Welfare F-7. Foreign Exchange Management
Act, 1986, Regulallon of Employment . = Act, 1999 along with Hoc
(napplicablity of Major Ports) Act, 1997 125. Rules and Regulations & Orders 27500
Universal's Bare Acts & Rules—1st Choice of Bench & Bar 2
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Foreign Exchange Regulation Act, 1973
along with Rules, 1974 60.00
F-9 Foreign Marriage Act, 1969 along wilh

Foreign Marnage Rules, 1970 30.00
F-10 Foreign Trade (Development and Regulalion)
Act, 1992 along with Rules, 1993 60.00
Foreigners Act, 1946 along with Foreigners
Orders, 1948 with Registration of

F-11

1-14 Insurance Regulalory and Development
Authority Act, 1999

1-15. Inter-Stale Migrant Workmen (Regulation of
Employment and Condilions of Service)
Act, 1979 along wilh Rules, 1980

1-16. Interest Act, 1978

117 Inlerest on Delayed Payments to Small
Scale and Ancillary Industrial Undertakings

25

6000
2500

Foreigners Act, 1939 and Rules, 1992 5000 Acl, 1993
F-12. Forest Act, 1927 along with The L = =
Forest (Conservation) Act, 1980 J-1_Juvenile Justice (Gare and Protection of
and Rules, 2003 90 00 Chiddren) Act, 2000 along with Rules, 2007 110.00
F-14_Freedom of Information Acl, 2002 3000 | K ]
[, : G M-18 Kazis Act, 1880 see Muslim laws
G-1. Gas Cylinders Rules, 2004 along wilh (containing 9 Acls & Rules) 50,00
Rules, 1981 and allied Orders 13000 [ L = 1
C:% Cangnl Clauses Ak, 1297 3000 T3 5nd Acquisition Act, 1894 90,00

1-12. General Insurance Business (Nationalisalion)

L-9 Land Porls Authority of India Act, 2010 5500

Act, 1972 see Insurance Act, 1938 275.00 i
G-5. Geographical Indications of Goods L7 kﬁ?;: geltrology Acl, 2009 along with NG
Uliegratrs:::alg ?Nd ;{ﬁg Bhan) Ak N 100 00 L-2 Le;:;al Sel:v?ses Aulhorities Act, 1987along
es \
e e i 9506 wilh allied Rules and Regulalions 80.00
along with Regulations 55.00 L-3 L;'Len:"fi,‘ff"]ﬁﬁE"[E"_’f‘“c’“ Act, 1856
G-8 Gram Nyayalavas Act 2008 an an a .;5 gg
G-6 .
i ® A onid s+ VOid My (q !- Nof ennip d Y:an u zons
e o =4 Rukes 325.00
= Lo A \
H-2 e Ahdn s )f“ = “,‘; ol
H-1
(4 “I..)"l(.‘ e * 25.00
H-3 :|
: ondug H“
Ha | Ay Tn 8 abse) ﬂ O'U fro e Hv4 vionuments and
H-5 1| ins Act, 1966
H-6. | Sedween ra Parenis %,N dfen 00 ovdec chaeologlﬁgﬂo
— -
= d@ fnd Cnlbdo A mamrenanct arnd edutaHsn 05 50.00
65.00
-2 1 annred b
1-18. I d, mrsor  Chidren  Lan be v a’ -
F rents
1-3. :fl L Disiry- tourt 3000
v :4 i 35.00
.r@ mahd e not wiolodhve ?M} with
c montal) 'am a s 325.00
f 5
2y Act,
1-6. In LAand \4_ fations  30.00
A 5 Sqev) ) M- Swdarthan, 70 60.00
7. In e aeriw TUNGE CIEPEIAUONS
(Cerwar) nuies, 199/ ana allied Rules 12000 (Excise Duties) Act, 1955 30.00
1-8. Industries (Development and M-7 Mental Health Act, 1987 along with Central
Regulation) Act, 1951 45.00 Mental Health Authority Rules, 1990 and
1-9. Infant Milk Substitutes, Feeding Boltles State Mental Health Rules, 1990~ 55.00
|a=nd Infant Fpods (Regulalion of M-8 l;ﬂf:éhanllesshmpmg Act, 1958 along with —_
roduction, Supply and Distribution) " U !
Act, 1992 along with Rules, 1993 35.00 M-21. Micro, Small and Medium Enterprises
biD; rloraton Techon) AL A i Etﬁzzlﬁ?me;:i&cﬁof:d Rules 65.00
a .
1-19. Inlangd Vesset:sef\ct 133? e 7000 M-10. Mineral Concession Rules, 1960 see
e : ; Mines & Minerals (Development and
=11, :;nsrchmdes Act, 1968 along with Regulalion) Act, 1957 325.00
ules and Order . 7500 M-9. Mines Act, 1952 along with Rules, 1955
1-12. Insurance Act, 1938 along with and The Mines Rescue Rules, 1985 120.00
allied Act and Rules 295.00 M-10. Mines and Minerals {Regulalion and
1-13. Insurance Regulatory and Development Developriient) Act, 1957 along wilh
Autharity Act, 1999 along with allied Mineral Concession Rules, 1960
Rules and Regulations 260.00 and allied Rules 325.00
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M-11 Mimmum Wages Act, 1948 along with P-6 Payment of Bonus Acl, 1965
Central Rules, 1950 60 00 along with Rules, 1975 4000
M-12 Monopolies and Restrictive Trade P-7. Paymen! of Gralulty Acl, 1972
Practices Act, 1969 50.00 along wilth  Rules, 1972 45.00
M-13 Motor Transport Workers Act, 1961 30.00 P-8. Payment of Wages Act, 1936 along with
M-14 Motor Vehicles Act, 1988 120.00 Y (Procediire) Rus-es.miga'/' 50.00
M-15 Motor Vehicles Rules, 1989 along with 4 ST
allied Material 260.00 P-9 Persons with Disabililies (Equal Opportunities,
M-16 Multimodal Transportation of Goods Proteclion of Rights and Full Participation)
Act,1993 along with allied Rules 35.00 Act, 1995 along with Rules, 1996 and National
M-17 Multi-State-Co-operalive Societies Trust for Welfare of Persons with
Act, 2002 along with Rules, 2002 95.00 Disabililies Act, 1999 with Rules, 2000 80.00
M-18 Muslim Laws (Containing 9 Acts & Rules)  50.00 P-10. Petroleum Act, 1934 along with
M-19. Muslim Personal Law (Shariat) Rules, 2002 165.00
M-20 #ﬂ?:g'lﬁu\?\lno::‘ﬁ 1‘3?(.-:'!ection of Rights SRE, B Hhanoa At s
- 20, [ \ % . : .
on Divorce) Act, 1986 along with P-12. :lalcglsg g{ Worship (Special Provisions) S
Rules, 1986 30.00 Y )
M-18. Mussalman Wakf Act, 1923, P-13. Police Acts (68 Aclts in 1.) ) 60 00
Mussalman Wakf Validaling Act, 1913 P-18. Police (Incitement of Disalfection) Act, 1992
& 1930 see Muslim Laws 60.00 see Police Acls (6 Acts in 1) 60.00
[ N | P-13. Police Forces (Resltriction of Rights)
- " Act, 1966 see Police Acls 60.00
N-1. Narcotic Drugs & Psychotropic Substances Act, : X
1985 along with allied Act, Rules and Order 160 00 P-14, Post Office Act, 1898 3500
N-2, National Commission Acts [Containing P-15. Powers of Attorney Acl, 1882 3000
4 Acts-Women Act, 1990, Minorities Act, P-16. Prasar Bharti (Broadcasting Corporation
1992, Backward Classes Acl, 1993, of India) Act, 1990 450
Safai Karamcharis Act, 1993 and allied P-17. Pre-conception and Pre-natal D agr stic
Information] 50 00 Technique. . rohibiic.. of Sex
N-3 National Commission for Minority Educational Selection) Act 1994 along with ule= 500
Institutions Act. 2004 along wilh allied P-18 ".c. 3 & Reqis. ation »f Boc = e, 1867
Rult ’ L
Tn one : i
N-16. Nati ' deaey s v oo bo @sove allied
N-6. Nati 35.00
with '
J
198
7 \ ¥ tial
N- 5. 'oﬁa:| “A8Y he hoy done Ao T oy orU_ 40.00
. ; 30.00
*14. Nat Stononuble (ouAe gy
N-11. Nal P\E' (R, 100.00
Gu i WAR  ard -
_ N7, Nat ey ¢ WNARN ~ peipi
i N-13. Naj - ’ perty
N-12. Nat 4 ey H‘\j“‘ Negletted her 30.00
P-0. Nal ct
2 il 310.00
| R;;' PS
| 19¢ Laws 4500
€ O Blagwmewy mam Lm]mu—eg b o
' N-8. Na C EI 3 Code of
| N-9. Ne| (-OmmEn to the
N-10. No' v HMA U‘C"\CLR!S. 35.00
Ry Noye , 2002
— e 150,00
0-1. Qa
0-2. Official Languages Acl, 1963 3500 (Containing 4 Acts) 45,00
O-3; Offialal Segrals Sl 1998 3000 p.og Prisoners Acts (Containing 6 Acts & Rules) 55.00
= — B ] P-29. Prisoners (Allendance in Courts) Act,
P-1. Partition Act, 1893 3000 1955 see Pnisoners Acls 55.00
P-2 Parsi Marriage and Divorce Act, 1936  30.00 P-30 Private Securily Agencies |
P-3. Partnership Act, 1932 ) 4000 (Regulation) Act, 2005 wilh Rules, 2006 30.00
P-4 Passports Act, 1967 along with P-31. Prize Chils and Money Circulation
s gu:es. 1iBO oy 120.00 Schemes (Banning) Act, 1978 30.00° |
-5. Patents Act, along -32. Probation of Of
with Rules, 2003 19000 ook Tt s h ey il 11808 o
- ion of Child Marriage Act, 2006
P-46. Payment and Settiement along with Allied Acts 30.00
Systems Act, 2007 40,00
Universal's Bare Acts & Rules—1st Choice of Bench & Bar 4
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P-47. Prolection of Children from Sexual S-2. Sales Promotion Employees (Conditions
Offences Act, 2012 40.00 of Service) Acl, 1976 along wilh
P-33. Protection of Civil Righls Act, 1955 Rules, 1976 25.00
along with Rules, 1977 30.00 S-23. Sarais Act, 1867 = 30.00
P-34. Protection of Human Rights Act, 1993 S-26. Sashasira Seema Bal Act, 2007 along
along with Regulations and Rules 50 00 wilh Rules, 2009 140 00
P-35. Protection of Planl Varieties and $-3. Scheduled Castes and Scheduled
Farmers' Rights Act, 2001 along with Tribes (Prevention of Alrocilies)
Rules & Regulalions 13000 Act, 1989 along wilh Rules 75.00
P-44. Protection of Women from Domeslic S-25. Scheduled Tribes and Olher Traditional |
Violence Act, 2005 along with Rules 2008 70 00 Forest Dwellers {Recognition of
P-36. Provincial Insolvency Act, 1920 60 00 Forest Righis) Act, 2006 ) 35.00
P-37. Provincial Small Cause Courts Act, 1887  30.00 S-4. Securities and Exchange Board of India
P-38. Public GamblingAct, 1867 %00 2:2 1,?92 Gt asdioh 22000
P-39. Public Liability Insurance Act, 1991 s 20CLELES Lonlracls (e
along with Rules, Forms & Nolification 35 00 &4 ggzu:ﬁiiil:;:ngn:‘gleﬁf:tri:ﬁz 60,00
P-40. Sublic Premises (Eviction of of Financial Assets and Enforcement
nauthorised Occupants) Act, 1971 of Securily Interest Act, 2002 alon
long with Rules, 1971 35.00 ; Ly : g
along J wilh Allied Rules and Orders 80.00
P-41 Public Provident Fund Act, 1968 25.00 S-7. Secds Act, 1966 along wilh Rules,
P-42. Public Reocrds Act, 1993 & Orders, 1983 40.00
along with Rules, 1997 30.00 $-8 Semiconductor Integrated Circuits
P-43. Public Servants (Inquiries) Act, 1850 2500 Layout-Design Act, 2000 along
[ R | wilh Rules. 2001 8500
= Woarkplace
R-1. Railwavs Art 1GAQ Al~-- s5al)
alli 40 00
R-13. Ra
alo
R-2. Ra \ o 70.00
a0 Qhgrdka Vo Dhammpal =\Cohe mn tananitg g e
R-3. Re: 2 N ~ o & Q 30.00
Fin > lgne o md ws V"d o
allie ; 3 7000
] MP& mdred \64
9 ¥ 4500
U 13000
> g:: ® Camacynoan V- Jaya Ghorh 30.00
S —_— 30.00
Fore L_a pCl"ﬂmch}'& WAL M be 30.00
C-11. Reli 50.00
ggfl 'rtle_vay\]" ) MYU, Wik Ta taKe ﬁ
R-6. Repi 95.00
Bl mantal ¢ qel
R-7. Rep: on 45.00
along ¢®) duree retiuiion it | A\ proe- .
R-12. ReqL 4 Iud hy O 45,00,
| fFniiic he cake = Y. i 1 and |
R riegulaion of Slreel Vending) Act, 2014 35 00
7 §-20. Succession Act, 1925 90.00
1388 slong with Rules, 1996 3000 521, Suils Valuation Act, 1887 with
R-10. Reserve Bank of India Act. 1934 90.00 " Blale Anendments 30 00
R-14. E:jgm of Cr;ldreg 1o Free and Compulsory 8-22. Suprome Courl Rules, 1986 along with
I ucation Act, 2009 4500 Regulations Regarding Advocale-on-Record
R-15. Right to Fair Compensation and Transparency Examimalion and Rules lo Regulate
| in Land Acquisition, Rehabilitation and Proceedings lor Conlemipt of Supreme
Resetllement Act, 2013 7500 Court 1975 and The Supreme Cpurl
R-9. Right to Information Act, 2005 (Entargemint of Criminal Appeliate
along with allied Rules and Regulalions 50 00 Junisdiction) Acl, 1970 100.00
R-11 Road Transport Corporation Act, 1950 3000 | = 5
- T-1. Telecom Regulatory Authorily of ndia
. S = Act, 1997 ' 35.00
C-26 SAFEMFOP Act, 1976 see T-2 Telegraph Act, 1885 with The Indian
COFEPOSA Act, 1974 35.00 Wireless Telegraphy Act, 1933 along
58-1. Sale of Goods Act, 1930 30.00 with allied Rules 50 00
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P-47. Protection of Children from Sexual S-2 Sales Promotion Employees (Conditions
Offences Act, 2012 40.00 of Service) Act, 1976 along wilh
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-10. Reserve qn of India Act. 1934 90.00 Stale Amendmentls ‘ 3000
R-14. Right of Children to Free and Compulsory $-22. Suprome Courl Rules, 1966 along wilh
Education Act, 2009 Repulations Regarding Advocate-on-Record
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Resettlement Act, 2013 75.00 Court 1975 and The Suproma Cpurt
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C-26 SAFEMFOP Act, 1976 see T-2 Telegraph Act, 1885 with The Indian
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53-1 Sale of Goods Act, 1930 3000 with allied Rules %0
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' alled Rules 18000  pL.34. Delhi Excise Act, 2009 along wilh
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P-29. Transfer of Pfisoners Act, 1950 see DL-8 Delhi Lands (Restrictions on Transfer) Act,
~ Prisoners Acts 52 00 1972 see Delhi Land Revenue Act, 1954 30.00
T-7 Transfer. of Property Act, 1882 6000 pi-g. Delhi Land Revenue Act, 1954
A T-8, Transplantation of Human Organs and along wilth Delhi Lands (Reslrictions
+ Tissues ACt, 1994 along with Rules, 1995 7500 on Transfer) Act, 1472 30.00
T-9, Trusts Act. 1882 4000 pL-10 Delhi Melro Railway (Operalion and
== u = Maintenance) Act. 2002 along with
— — - e . 0
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Delhi Chit Funds Rules, 2007 80 00 Comments by P.M. Bakshi (Pb) 12500
DL-3 Delhi Building and Other Conslruction - Income Tax Acl as amended by Finance
Workers (Regulation of Employment and Act, 2013 (Pb) 42500
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Paras Diwan
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« 2014 Edn. (Hb)  + T 625
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