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THE TRANSFER OF PROPERTY ACT, 1882

INTRODUCTION

Before the Transfer of Property Act came into existence in 1882, the transfers
of immoveable properties in India were governed by the principles of English law
and equity. In the absence of any specific statutory provisions the courts had to
fall back upen English law on real properties, sometimes forcing the courts to
decide the disputes according to their own notions of justice and fair play,
resulting in confused and conflicting case laws.

To remedy these confusions and conflicts a Law Commission was appointed
in England to prepare a Code of Substantive Law of Transfer of Properties in India.
A draft Bill was prepared by this Commission and was sent to India by Secretary
of State for India. The Bill was introduced in the Legislative Council in 1877. The
Bill was then referred to a Select Committee and it was also sent to the Local
Governments for their comments. The Bill was redrafted on many points and
referred to a Third Law Commission. Incorporating the recommendations of he
Third Law Commission the Transfer of Property Bill was re-introduce” in t1e
Legislative Council. y
ACT 4 OF 1882

The Transfer of Property Bill havig be=~ plise=d by th: Legislative Council
received its assent on 17th February, 1612, 't \ans on Statute Book as THE
TRANSFER OF PROPEDTY ACT, 1882 4 f 1582) (Came into force on 1-7-1882).
LIST OF AMENDING AVT AND ADAPTATION ORDERS

1. The Transfen bf vivperty (Amendment) Act, 1885 ( 3 of 1885)

Tk 2 Toanster of Property (Amendment) Act, 1900 (2 of 1900)
1he Transfer of Property (Amendment) Act, 1904 (6 of 1904)
The Code of Civil Procedure, 1908 (5 of 1908)

The Devolution Act, 1920 (38 of 1920)

The Transfer of Property (Amendment) Act, 1926 (27 of 1926)
The Repealing and Amending Act, 1927 (10 of 1927)

The Transfer of Property (Amendment) Act, 1929 (20 of 1929)
The Transfer of Property (Amendment) Act, 1930 (5 of 1930)
10. The Amending Act, 1934 (35 of 1934)

11. Government of India (Adaptation of Indian Laws) Order, 1937
12. The Insurance Act, 1938 (4 of 1938) (w.e.f. 1-7-1939)."

13. The Transfer of Property (Amendment) Act, 1944 (6 of 1944).
14. The Adaptation of Laws Order, 1948.

15. Adaptation of Laws Order, 1950.

16. The Part B States (Laws Act, 1951 (3 of 1951) (w.e.f. 1-4-1951).
17. The Repealing and Amending Act, 1952 (48 of 1952) (w.e.f. 2-8-1952).
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2 The Transfer of Property Act, 1882

18. The Adaptation of Laws (No. 2) Order, 1956,
19. The Marine Insurance Act, 1963 (11 of 1963) (w.e.f. 1-8-1963).

20. The Registration and Other Related Laws (Amendment) Act, 2001
(48 of 2001) (w.e.f. 24-9-2001).

*21. The Transfer of Property (Amendment) Act, 2002 (3 of 2003) (w.e.f.
31-12-2002).

* This Act was repealed by the Repealing and Amending Act, 2015 (17 of 2015), sec. 2 and
| First Sch, (w.e.f. 13-5-2015), The Repeal of this Act shall not affect the validity, invalidity,
effect or consequences of anything already done or suffered, or an
or liability already acq
thereof, or any release or discharge of or from any debt, penalty,
or demand, or any indemnity already granted, or the proof of

y right, title, obligation
uired, accrued or incurred, or any remedy or proceeding in respect
obligation, liability, claim
any past act or thing,
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THE TRANSFER OF PROPERTY ACT, 1882

b (4 of 1882)

[17th February, 1882]
if. An Act to amend the law relating to the Transfer of Property by act of parties.

Preamble.—WHEREAS it is expedient to define and amend certain parts of the
Jaw relating to the transfer of property by act of parties; it is hereby enacted as
fOuOWS:"" : Ot b | inel w Mmoo ues WnaASME Wil o

0 9 CHAPTER I
"7 PRELIMINARY
1. Short title.—This Act may be called the Transfer of Property Act, 1882.
Commencement.—It shall come into force on the first day of July, 1882.

Extent.—![It extends? in the first instance to the whole of India except %[the
territories which, immediately before the 1st November, 1956, were comprised in
Part B States or in the States of] Bombay, Punjab and Delhi.]

4[But this Act or any part thereof may by notification in the Official Ga~ite
be extended to the whole or any part of the 9[said territorigs] by the %l4zte
Government] concerned |

1. Subs. by the A.0. 1950, for the original third parag— "

2. The application of this Act was bared ip ‘*he Na-. Hills L istrict, including the
Mokokchang Sub-Division, the Dibrugarh Frc tier Tri t, th . North Cachar Hills, the Garo
Hills, the Khasea and J intia Hi', an. th* M -ir rulls Tract, by notification under
sec, 2 of the Assar. ..ont>. L.acts Regt'atiin, 1880 (2 of 1880).

The Act has been leclared o be in ‘orce in Panth Piploda by the Panth Piploda Laws
Regulation, 7929 (1 of 19. 9), sec. 2, and continued in force, with modifications, in the
territory van dorn d 8 Dooai Province by the Delhi Laws Act, 1915 (7 of 1915), sec. 3 and
Sci. P It W s &' o been partially extended to Berar by the Berar Laws Act, 1941 (4 of
194 ). ‘

The .ct has been extended with effect from 1st January, 1893, to the whole of the
territories, other than the Scheduled Districts, under the administration of the Govt. of
Bombay.

Sectiuug 54, 107 and 123 have been extended from 6th May, 1925 to all Municipalities
in the Punjab and to all notified areas declared and notified under sec. 241 of the Punjab
Municipal Act, 1911 (Pun. Act 3 of 1911), see Punjab Gazette, Extra, 1925, p. 27. These
sections and section 129 have been extended to certain areas in Delhi Province, see
Notifications No. 198/38-III, dated 30th May, 1939, Gazette of India, 1939, Pt. I, p. 918,
and No. 61/40-Judl., dated 16th November, 1940, Gazette of India, 1940, Pt. I, p. 1639,
respectively.

The Act has been extended to Manipur by the Union Territories (Laws) Amendment Act,
1956 (68 of 1956). It has been rep. as to Government Grants by the Government Grants
Act, 1895 (15 of 1895) and rep. or modified to the extent necessary to give effect to the
provisions of the Madras City Tenants Protection Act, 1921 (Madras 3 of 1921) in the
Citv of Madras; see sec. 13 of that Act.

It has been amended in Bombay by Bombay Act 14 of 1939, and in Uttar Pradesh by

d Uttar Pradesh Act 24 of 1954.

y, It has been extended to Pondicherry by Act 26 of 1968, sec. 3, Sch., Part L

n 3. Subs. by the Adaptation of Laws (No. 2) Order, 1956, for “Part B States”.

ot 4. Subs. by the A.O. 1937, for the original paragraph.

mn 5. Subs. by the Adaptation of Laws (No. 2) Order, 1956, for “said States”.
6. Subs. by A.O. 1950, for “Provincial Government”.
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The Transfer of Property Act, 1882 [Sec. 1

'[And any ?[State Government] may 1] from time to time, by notification in
the Official Gazette, exempt, either retrospectively or prospectively, any part of the
territories administered by such State Governmeny from all or any of the following
provisions, namely:—

Section 54, paragraph 2 and sections 3, 39, 107 and 123.]

"INohvithstandmg anything in the foregoing part of this section, section 54,
paragraphs 2 and 3, and sections 59, 107 and 123 shall not extend or be extended
to any district or tract of country for the time being excluded from the operation

of the Indian Registration Act, *[1908], (16 of 1908), under the power conferred by =~ ©
the first section of that Act or otherwise. | :

2. Repeal of Acts.—Saving of certain enactments, incidents, rights, liabilities,
etc.—In the territories to which this Act extends for the time being the enactments
specified in the Schedule hereto annexed shall be repealed to the extent therein
mentioned. But nothing herein contained shall be deemed to affect—

(a) the provisions of any enactment not hereby expressly repealed;

(b) any terms or incidents of any contract or constitution of prope
which are consistent with the provisions of this Act, and are allow - P
by the law for the time being in force; '

(¢} any right or liability arising out of a legal rel=*ion coy stity *ea pelre al
this Act comes into force, or any relief in res ect | fany sucy gt or .
liability; or

(d) save as provided by se-tion 57 and Chipter IV cf this Act, any transfer !
by operation of law or by, o1 ine, ec tior of, a dectee or order of a Court hi

et e ey e DA e

L

of compete 1t invisc ctior

and nothing in the sec nd “he ster uf this Act shall be deemed to affect any rule &
of ﬁ[mj Mtlhi Mitaci ) m] aw, 2

ok }
aatiny o tal’~= clause.—In this Act, unless there is something repugnant in
tne s wbje or context,—

“immoveable property” does not include standing timber, growing crops or
“instrument” means a non-testamentary instrument; ) W}
*[“attested”, in relation to an instrument, means and shall be deemed always |

to have meant attested by two or more witnesses each of whom has seen the

1. Subs. by Act 3 of 1885, sec. 1, for the original paragraph

2. Subs. by A.O. 1950, for "Provincial Governmene”,

3. The words “with the previous sanction of
Act 38 of 1920, sec, 2 and Sch, I

4. Added by Act 3 of 1885, sec. 2 (with retrospective effizct). Section 54, paras 2 and 3 and
sections 59, 107 and 123 extend to every cantonment—sep section 287 of the Cantonment
Act, 1924 (2 of 1924).

Subs. by Act 20 of 1929, sec. 2, for “1877",
+ The word “Hindu” omitted by Act 20 of 1929, sec, 3.
The words “or Buddhist” omitted by Act 20 of 1929, sec. 3,
Ins. by Act 27 of 1926, sec, 2 as amended by Act 10 of 1927, sec. 2 and Sch. I.

L
i
i
the Governor General in Council” omitted by |
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Sec. 3 @ Wmpan The Transfer of Property Act, 1882 5
execul At AcHOM— hijs mark to the instrument, or has seen some other person
signtl__apye the presence and by, the direction of the. e executant, or has
receivi e utant a personal acknowledgement of his signature or mark,
or of im . f such other person, and each of whom has signed_the
instru ence of the executant; but it shall not be necessary that more
gan D Sec 3 nesses shall have been present at the same time, and no
partic station shall be necessary;]

A Tilax abon g registered in '[*[any part of the territories] to which this
Actey B0 v e law” for the time being in force regulating the registration
ofdo¢ thedan

”{ l}g rarth” means—
1 the earth, as in the case of trees and shrubs;
in the earth, as in the case of walls or buildings; or

—{t) attached to what is so imbedded for ‘the permarient beneficial
enjoyment of that to which it is attached;

“[“actionable claim” means a claim to any debt, other than a debt secured by
mortgage of immoveable property or by hypothecation or pledge of moveal’
property, or to any beneficial interest in moveable property not in the pnss :ssion,
either actual or constructive, of the claimant, which the Civi' Corri : rec ‘gruse 1s
affording grounds for relief, whether such debt or ben..m ‘al i teres ‘be xiswent,
accruing, conditional or contingent;] -

5[“a person is said to have notice” of a fact ‘vhe: he actt ally knows that fact,

“or when, but for wilful abstention from “m e g iry or search which he ought to

have made, or gross negligence, 'e wow 1 ha e known it.

Explanation I- ‘vvhet* an @ tinsac‘ion relating to unmoveable property is
requued by law to e =nd ) as b en effected by a mgtster_gd instrument, any person
acquiring su 4  roperty or «ny part of, or share or interest in, such property shall
be d=_ me! £). 4 /e nwace of such instrument as from the date of registration or,
whers (e 12 perty is not all situated in one sub-district, or where the registered
insti wrent has been registered under sub-section (2) of section 30 of the Indian
P _gistration Act, 1908 (16 of 1908), from the earliest date on which any
memorandum of such registered instrument has been filed by any Sub-Registrar
within whose sub-district any part of the property which is being acquired, or of
the property wherein a share or interest is being acquired, is situated:]

Provided that—

(1) theinstrument has been registered and its registration completed in the
manner prescribed by the Indian Registration Act, 1908 (16 of 1908),
and the rules made thereunder,

(=1

Subs by Act 3 of 1951, sec. 3 and sch, for “a Part A State or a Part C State” (w.ef.
1-4-1951).

Subs. by the Adaptation of Laws (No. 2) Order, 1956, for “any State”.

See the Indian Registration Act, 1908 (16 of 1908).

Ins. by Act 2 of 1900, sec. 2. '

Subs. by Act 20 of 1929, sec. 4 as amended by Act 5 of 1930, sec. 2 for the original
Paragl‘aph. ) ¢ .[1{1:,! :J.!, fr;!
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6 The_Transfer of Property Act, 1882 [Sec. 3  s¢
(2) the instrument or memorandum has been duly entered or filed, as the aff
case may be, in books kept under section 51 of that Act, and co

(3) the particulars regarding the transaction to which the instrument

relates have been correctly entered in the indexes kept under section 55 R
of that Act, '

Explanation [1.—Any person acquiring any immovable property or any share .
or interest in any such property shall be deemed to have notice of the title, if any,  epy
of any person who is for the time being in actual possession thereof. (19

Explanation Il —A person shall be deemed to have had nofice of any fact if his |
agent acquires notice thereof whilst acting on his behalf in the course of business as
to which that fact is material: ,

Provided that, if the agent fraudulently conceals the fact, the principal shall. :

not be charged with notice thereof as against any person who was a party to or
otherwise cognizant of the fraud. - o

COMMENTS

Constructive notice of the suit agreement

The defendants failed to make necessary inquiry in respect of possession of the suit
land by going to the site or from neighbouring land owners. Therefore, it has been Meld -
that constructive notice of the suit agreement shall have to be imputed to defer-ang in o
view of actual possession of the suit Jand being with the plaintiffs; Murlidha - B. wii Vi ‘ve
v. Yallappa Lalu Chaugle, AIR 1994 Bom 358. S
Meaning of word "Immovable"

The word "immovable" means parmanent, £ ced. not liab » to ve removed and the
property must be attached to immovahle “rop at pernanently; Shree Arcee Steel P. Lid.
v. Bharat Overseas Bank | td., AIR 2005 Ka it 257,

4. Enactmer ts relai ng  » (o ntr: ots to be taken as part of Contract Act and
supplemental to e Re gist ation Act.—The Chapters and sections of this Act
whish ialate b contr cts shall be taken as part of the Indian Contract Act, 1872
(9 of '8y .

7And section 54, paragraphs 2 and 3, and sections 59, 107 and 123 shall be
read as supplemental to the Indian Registration Act, %[1908 (16 of 1908)].]

CHAPTER IP
OF TRANSFERS OF PROPERTY BY ACT OF PARTIES

\ (A) Transfer of Property, whether moveable or immoveable

" s, “Transfer of roperty” defined.—In the following sections “transfer of

property” means an E.'Iby_ which a living person conveys Fmp_erty, in present or
in future, to one or more dthe[]iving;, persons, or to himself, *[or to himself] and one
or more other living persons; and “to transfer property” is to perform such act.

*[In this section “living person” includes A company or association or body

of individuals, whether incorporated or not, but nothing herein contained shail

1. Added by Act 3 of 1885, sec, 3.
2. Subs. by Act 20 of 1929, sec. 5, for “1877",

3. Nothing in Chapter II is to be deemed to affect any rule of Muhammadan Law, see section
2, Act 20 of 1929,

. g SHes ’ oA
4. Ins. by Act 20 of 1929, sec. 6, IV ) pe \ A
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iec. 3 Sec. 5] The Transfer of Property Act, 1882 7 .:
s the affect any law for the time being in force relating to transfer of property to or by
companies, associations or bodies of individuals.]
ment COMMENTS T, PN (e
on 55 . LEQTN RN Giicas
Right to Property e cok g T
Right to obtain shares of a company is a “property” and the donee’s right to such
thare shares cannot be thwarted only because such shares in the name of the donee was not
any, entered into the register of the company; Vasudev Ram Chandra She.’at v. BJ Thakkar,
(1974) 2 SCC 323, o3 PO bylizss By |
if his _6-What may be transferred.—Property of any kind may be transferred except
ness as otherwise provided by this Act or by any other law for the time being in force,—
_(a)~"The chance of an heir-apparent succeeding to an estate, the chance of
shall ;L’;'; @ relation obtaining a legacy on the death of a kinsman, or any other
‘0 or , 'mere possibility of a like nature, cannot be transferred;
A, AT R St g e i g
_f Lweard®) A mere right of re-entry for breach of a condition subsequent cannot be
| watwry  fransferred to any one, , except the owner rof the pro 1]:Jf:r!y affec*ed
3 ;,. e '3‘[ L therﬁb}', Y omglonMn b praniing G o iy I El Tond b 7
‘suit ,,,-..L; (cj “An easement cannot be transferred anr;?from the domina at . ~=i*agy
{Iel.d "(d)y~All interest in property restricted in il (njoy ent to ‘e -.wner
Viivme : 'j"" ¥ personally cannot be transferred by him;
Cfdd) A right to future maintenance. in : vha: soever 1. anner arising, secured
' or determmed cannot be 1 "ansi °r1 d;]
| the ey A mere right to su [** 1 c. nno. be transferred;
Ltd. «_(~ A >ublic  fice ca not Le transferred, nor can the salary of a public
of ficex, woet er Lefore or after it has become payable;
a;:c! ‘g) 3t per - allowed to military ®[naval], *[air-force] and civil pensioners
8;2 o the 5[Government] and political pensions cannot be transferred;
(h) No transfer can be made (1) in so far as it is opposed to the nature of
b the interest affected thereby, or (2) ®[for an unlawful object or
e consideration within the meaning of section 23 of the Indian Contract
Act, 1872 (9 of 1872)], or (3) to a person legally disqualified to be
transferee;

’l(i) Nothing in this section shall be deemed to authorise a tenant having
an 1 ~*~nefarahle right of occupancy, the farmer of an estate in respect
of ¥ No - 8 cep— ! been made in paying revenue, or the lessee of an

¢ of esté _ nanagement of a Court of Wards, to assign his
t or inte Fony ant, farmer or lessee.]
one 1. Ins. by Ac - swuﬂdnu it
fot. 2, The words TPA | for a fraud or for harm illegally caused” omitted by Act
xdy 2 of 1900, =
nall 3. Ins. by A 2 and Sch.

4. Ins. by A\H 2 and Sch. L
' 5. The word PC—S ‘cessively subs. by the A.O. 1937 and the A.O. 1950 to read

as above. SUCLtss{qn

tion 6, Subs. by _— Bz .. 3, for “for an illegal purpose”.

7. Added b a ec. 4. e R A )
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8 ‘ % The Transfer of Property Act, 1882 ha s [Sec. &
é«\ _&\? / COMMENTS e d
Yo, 't minor transfers his property without ConcliHoroll ourt as
ey My " on 8 of the Hindu Minority and Guardians without
leg % f a purcha_ser of property Frqn1 minur_ cant  yafje ich sale
WL S er the minor attains majority;  Amritham - Sarmam
P& 91 SC 1256

e 3? . a right of spes successionis
& & r can be avoided either by execution of a t or by
5‘: & weration for a further share, It then operates as ¢ (pectant
3 ly share in estate of deceased on account of d¢ wessionis;
g lassan Khani Rawther, AIR 2011 SC 3609: (2011) ¢ 1 (8) SC

SCALE 186.

ns competent to transfer.—Every person cor act and
ransferable property, or authorised to dispose roperty
he, n, is competent to transfer such property either wiwuy ui u part, and

éither absolutely or conditionally, in the circumstances, to the extent and in the
manner, allowed and prescribed by any law for the time being in force.

COMMENTS

A person’s conduct in collecting rents and managing an estate of the anJ'-..' do. -
not empower him to transfer the land as the landlord’s age=:; Bal"! (and, 1 Mor-al v.
Indurekha Devi, AIR 1973 SC 782.

8. Operation of transfer—Unless a different ir enticn is expressed or
necessarily implied, a transfer of property pas.es ‘orthwit. to the transferee all the
interest which the transferor is thn cay ule + passing in the property and in the
legal incidents thereof.

Such incidents include, \ here the property is land, the easements annexed
thereto, the rer’. anc pro’its ‘here f accruing after the transfer, and all things
attached to th - earth;

and, wha re the p op.rty is machinery attached to the earth, the moveable parts
there. £;

anc whese the property is a house, the easements annexed thereto, the rent
tiert ~f accruing after the transfer, and the locks, keys, bars, doors, windows, and
au other things provided for permanent use therewith;

and, where the property is a debt or other actionable claim, the securities
therefor (except where they are also for other debts or claims not transferred to the
transferee), but not arrears of interest accrued before the transfer;

and, where the property is money or other property yielding income, the
interest or income thereof accruing after the transfer takes effect.

COMMENTS
There may be a presumption that when land is transferred, all things attached to
the earth such as trees and shrubs, are also transferred alongwith the land in view of the
provisions of section 8 read with section 3 of Transfer of Property Act. But there can
be no presumption in a case of vice-versa; Vishwa Nath v, Ramraf, AIR 1991 All 193,
9. Oral transfer—A transfer of property may be made without writing in every

case in which a writing is not expressly required by law.
~10. Condition restraining alienation.—Where property is transferred subject to
a condition or limitation absolutely restraining the transferee or any person
claiming under him from parting with or disposing of his interest in the property,
AL pupmu.na, ha
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Sec. 15] any yule  he Transfer of Property Act, 1862 Yo \m

p Wvoig
the condi ¢ reghgmm-~ 1 is void, except in the case of a lease where the condition

is for the. jon lawy 'ssor or those claiming under him: :
Provi *y may be transferred to or for the benefit of a women (not
being a I nadan or Buddhist), so that she shall not have power

during he ™S umbo™  nfer or charge the same or her beneficial interest therein.
-4 R Ohild atqumeignant to interest created.—Where, on a transfer of
property, vemed tin is created absolutely in favour of any person, but the

el
terms of 1 & preye it that such interest Eﬁlll be applied or enjoyed by him
in a partic Upon Ry shall be entitled to receive and dispose of such interest

as if there b lirection.

1[Whe . irection has been made in respect of one piece of
immoveal the purpose of securing the beneficial enjoyment of
another p perty, nothing in this section shall be deemed to affect
any right ___.. ... .u.seror may have to enforce such direction or any remedy
which he may have in respect of a breafl}’rtmrepf.kr Misa\venF | & Brenater

12. Condition making intérest determinable on insolvency or attempted
alienation.—Where property is transferred subject to a condition or limitation
making any interest therein, reserved or given to or for the benefit of any person,
to cease on his becoming insolvent or endeavouring to transfer or dispose c: me
same, such condition or limitation is void.

Nothing in this section applies to a condition in a lc. se fo th v be efit « f the
lessor or those claiming under him, ~— TN\ wy e e gyt

A3, Transfer for benefit of unbor persan.- -W: ere, on a transfer of property,
an interest therein is created for the heaei’t of 2 ersun not in existence at the date
of the transfer, subject #ya . it tere:t ¢ cated by the same transfer, the interest
created for the bene! t of su T p 'rs n shall not take effect, unless it extends to the

: i i @ she ror i (
ke :Vhs}: O-Ilf't'i}}? r(': ‘:lésl. ?jﬂgﬁu te! —St Of thetr&n ‘)r{mﬂ%?(?i}fg‘?ifs‘?k?r o™ be rr\:‘ZLU_ 5
r.,‘,\tﬂ.,—m; - 0an N mivthelly . Hlustration T TN fevokd G aniooy P
A tan' ‘s property of which he is the owner to B in trust for A and his intended
wi ‘e «-ceessively for their lives, and, after the death of the survivor, for the eldest son
of the intended marriage for life, and after his death for A’s second son. The interest

50 created for the benefit of the eldest son does not lake effect, because it does not extend

to the whole of A's remaining interest in the property.

14. Rule éﬁains! perpetuity.—No transfer of property can operate to create an
interest which is to take effect after the life-time of one or more persons living at

the date of such transfer, and the minority of some person v

Te listence
at the expiration of that period, and to whom, if he attai: " ! a nterest 4o
m

":,’?F'Fl"?,! "’4
_ %reated is tﬂ; l:t»elcng. Pk '.;:tﬂ appianiel ‘—Jx—hnlﬂt—?-“’ml
I oy O A i o b i Py esbeg
(08, oy COMMENTS“Be B0 Javeur ef an ™ i o
~T A covenantfor pre-emption does not offend the rule againg Unkarm cannot AMrai.

be considered void in law; Ram Baran v. Ram Mbohit, AIR 19¢ FUTPNE 1y e
g Loy |t by
15. Transfer to class some of whom come under sect: nbe mocky —If, on',... ., B
a transfer of property, an interest therein is created for tl ba— lass of 5 wisiu
persons with regard to some of whom such interest fails t LA Crearion J of the™ "§*™"
¥

Lo TN

tules contained in sections 13 and 14, such interest fail Prior wYe those “..
persons only and not in regard to the whole class]. . k i
veu ANy
1. Subs. by Act 20 of 1929, sec. 8, for the original paragraph, ﬁ— / J
2. Subs. by Act 20 of 1929, sec. 9, for “as regards the whole « @
CEREY ‘I. 'HI&I“;&I TRd IO WY Yl rp !‘-’C»'\-L!! Eij "tml{
St WMme o Whion Vel ity §) a utkoyn
W Peor),

?‘f;”.“t’lﬁf‘%’(ﬁ Qan be pestponed
~
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. = it Act, 1882 [Sec. 16

-\ R ves e d

ithough no interest could be created

mtermy fndn pt@d e to a class of series of person some
@ gonit g e was valid with regard to the former

betomy a Nettedh mitredlr, o ™ v, Thakurain Bakhtraj Kuer, (1953) SCR

fappen an uncedam ior interest.—Where, by reason of

eveny OF iken Yha Rabben an interest created for the benefit
A g "a ird to such person or the whole
Bl 2 &=

transaction and intended to take

Ls postible it also fails.]
Ep—— ‘the terms of a transfer of property
hall be accumulated either wholly

e e A r MAMAANLE G PUCLAUAM IVILETL Ulall—
(a) the life of the transferor, or
(b) a period of eighteen years from the date of transfer,

such direction shall, save as hereinafter provided, be void to the extent to whi-h
the period during which the accumulation is directed ex~eede t e lcager o the
aforesaid periods, and at the end of such last-mentioi.ec peri 'd th pr. perty and
the income thereof shall be disposed of as if the pe‘iod during which the
accumulation has been directed to be made b.d \ lapsed.

(2) This section shall not affect any “irec‘io 1 for accumulation for the purpose
of—

(i) the pari.nt ¢ tt.2 a bts «f tne transferor or any other person taking
any i1 *erest u\der the transferor; or

(i) {“e} rovisio 1 ox portions for children or remoter issue of the transferor
¢t ot any- other person taking any interest under the transfer; or

() ue preservation or maintenance of the property transferred,
an such direction may be made accordingly.]
-18. Transfer in perpetuity for benefit of public.—The restrictions in sections

14,16 and 17 shall not apply in the case of a transfer of property for the benefit

of the public in the advancement of religion, knowledge, commerce, health, safety
or any other object beneficial to mankind.] i R, & o =T

= 19. Vested interest.—Where, on a transfer of property, an interest therein is
created in fayour of a person without specifying the time when it is to take effect,
or in terms specifying that it is to take effect forthwith or on the happening of an
event which must happen, such interest is vested, unless a contrary intention
appears from the terms of the transfer.

- A vested interest is not defeated by the death of the transferee before he obtains

possession.

" Explanation—An intention that an interest shall not be vested is not to be
inferred merely from a provision whereby the enjoyment thereof is postponed, or
whereby a prior interest in the same property is given or reserved to some other

1. Subs. by Act 20 of 1929, sec. 10, for sections 16 to 18.
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Sec. 25] The Transfer of Property Act, 1882 11

person, or whereby income arising from the property is directed to be accumulated
until the time of enjoyment arrives, or from a provision that if a particular event
shall happen the interest shall pass to another person.

20. When unborn person acquires vested interest on transfer for his
benefit.—Where, on a transfer of property, an interest therein is created for the
benefit of a person not then living, he acquires upon his birth, unless a contrary
intention appears from the terms of the transfer, a vested interest, although he may
not be entitled to the enjoyment thereof immediately on his birth.

+.21-Contingent interest.—Where, on a transfer of property, an interest therein
is created in favour of a person to take effect only on the happening of a specified
uncertain event, or if a specified uncertain event shall not happen, such person
thereby acquires a contingent interest in the property. Such interest becomes a
vested interest, in the former case, on the happening of the event, in the latter, when
the happening of the event becomes impossible.

Exception.—Where, under a transfer of property, a person becomes entitled to
an interest therein upon attaining a particular age, and the transferor also gives
to him absolutely the income to arise from such interest before he reaches that age,
or directs the income or so much thereof as may be necessary to be applied for his
benefit, such interest is not contingent.

COMMENTS
Vested interest and contingent interest — Meaning and distinction

A reading of the plain language of section 19 and section 21 makes it ¢'»a1 that ax
interest can be said to be a vested interest where there is im ned =« 1 ght »f pre en
enjoyment or a present right for future enjoyment. An intc‘est zan de g . be
conlingent if the right of enjoyment is m.de deendnt 1pon so ne e rent which may or
may not happen. On the happening of ‘h - e\ :nt, 1 ¢ ntingent in.erest becomes a vested
interest; P.K. Mofant R . v 20 A athadar ), AR 2320 1725: (2010) 4 SCC 161: JT
2010 (3) SC 122,

22. Traxsf:* t) mem reis ot a class who attain a particular age.—Where, on
r 2 transfer of Mo = rty, v interest therein is created in favour of such members only,

f a cl ss .« shall attain a particular age, such interest does not vest in any member
¢f e class who has not attained that age.

23. Transfer contingent on happening of specified uncertain event.—Where,
on a transfer of property, an interest therein is to accrue to a specified person if

1s a specified uncertain event shall happen, and no time is mentioned for the
it occurrence of that event, the interest fails unless such event happens before, or at
ty the same time as, the intermediate or precedent interest ceases to exist.

! 24. Transfer to such of certain persons as survive at some period not
L specified.—Where, on a transfer of property, an interest therein is to accrue to such
,Ff of certain persons as shall be surviving at some period, but the exact period is not
by specified, the interest shall go to such of them as shall be alive when the
- intermediate or precedent interest ceeses to exist, unless a contrary intention

appears from the terms of the transfer.

' llustration

L’us A transfers property to B for life, and after his death to C and D, equally to be divided
| between them, or to the survivor of them, C dies during the life ;3 B. "D survives B.

b At B's death the property passes to [,

T 25, Conditional transfer.—An interest created on a transfer of property and

E" dependént upon a condition fails if the fulfilment of the condition is impossible,
T

: or is forbidden by law, or is of such a nature that, if permitted, it would defeat the
1 Provisions of any law, or is fraudulent, or involves or implies injury to the person
| or property of another, or the Court regards it as immoral or opposed to public
policy.

—— e ——————————




12 The Transfer of Property Act, 1882 [Sec. 25

Illustrations

(ay “4 lets a farm to B on condition that he shall walk a hundred miles in an hour.
The lease is void.
A gives Rs. 500 to B on condition that he shall marry A’s daughter C. At the
date of the transfer C was dead. The transfer is void.
(c) A transfers Rs. 500 to B on condition that she shall murder C. The transfer is void.

A transfers Rs. 500 to his niece C, if she will desert her husband. The transfer is
void.

26 Fulfilment of condition precedent.—Where the terms of a transfer of
property impose a condition to be fulfilled before a person can take an interest in
the property, the condition shall be deemed to have been fulfilled if it has been
substantially complied with.

Mustrations ~ dothfhra s ?

-(e‘ﬁ transfers Rs. 5,000 to B on condition that he shall 1th the consent of
C,D and E. E dies. B marries with the consent of C and D. B is deemed to have fulfilled

the condition.

\-{Bf A transfers Rs. 5,000 to B on condition that he shall marry with the ~oic 2nt of
C, D and E. B marries without the consent of C, D and E, but obtains th ir ‘on<en: after
the marrjage. B has not fulfilled the condition,

.27, Conditional transfer to one person coupled w th t. ansi.~ (o another on
failure of prior disposition—Where, on a tr nst 'r of pr. per.y, an interest therein
is created in favour of one persom, anc b’ th2 same transaction an ulterior
disposition of the sare inte 2st .5 11ad in favour of another, if the prior
disposition unde ¢ the t insi °r . hall fail, the ulterior disposition shall take effect
upon the frilure ur Ve pricr disposition, although the failure may not have
occrrzrea in toe mon=or contemplated by the transferor.

Ju . w! ere the intention of the parties to the transaction is that the ulterior
disp.ition shall take effect only in the event of the prior disposition failing in a
particular manner, the ulterior disposition shall not take effect unless the prior
dlspnsmon fails in that manner.

Illustrations
\.ﬁﬁ transfers Rs. 500 to B on condition that he shall execute a certain lease within
three months after A’s death, and, if he should neglect to do so, to C. B dies in A’s life-
Hma, The disposition in favour of C takes effect.
o nsfers property to his wife; but, in case she should die in his life-time, transfer
~ which he had transferred to her. A and his wife perish together, under
5 which make it impossible to prove that she died before him.” The
1 favour of B does not take effect.

rior transfer conditional on happening or not happening of specified
- a transfer of property an interest therein may be created to accrue to
b. with the condition superadded that in case a specified uncertain event
1 such interest shall pass to another person, or that in case a specified
sent shall not happen such interest shall pass to another person. In
e dispositions are subject to the rules contained in sections 10, 12, 21,
5 and 27.
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Sec. 34] The Transfer of Property Act 1882 13

_—29. Fulfilment of condition subsequent.—An ulterior disposition of the kind
contemplated by the last preceding section cannot, take effect unless the condition l
is strictly fulfilled.

Hlustration
~Atransfers Rs. 500 to B, to be paid to him on his attaining his majority or marrying,
with a proviso that, if B dies as minor or marries without C’s consent, the Rs. 500 shall
g0 to D. B marries when only 17 years of age, without C’s consent. The transfer to D
takes effect.
30. Prior disposition not affected by invalidity of ulterior disposition.—If the
ulterior disposition is not valid, the prior disposition is not affected by it. H

Hllustration '

A transfers a farm to B for her life, and, if she does not desert her husband to C. ||

B is entitled to the farm during her life as if no condition had been inserted. |I

| 31. Condition that transfer shall cease to have effect in case specified ‘

uncertain event happens or does not happen.—Subject to the provisions of section ,

¢ 12, on a transfer of property an interest therein may be created with the conditicn '

b superadded that it shall cease to exist in case a specified uncertain ever* ~ha |
happen, or in case a specified uncertain event shall not h~_pen

Hlustrations

¢ (a) A transfers a farm to B for his Li.e, wi*l. a j rov 0 that, in c.se B cuts down a
certain wood, the transfer skall cease ‘) | ay - an ' e fect B cuts down the wood. He
loses his life-interest i*. me f r..

(b) A transfers  te. o), pri viced that, if B shall not go to England within three ln
years af*=~ h e (L te of the ! ;ar.sfer, his interest in the farm shall cease. B does not go
o Engiar. w.'tin *1e term prescribed. His interest in the farm ceases. |

32. Swuia condition must not be invalid.—In order that a condition that an
irerest shall cease to exist may be valid, it is necessary that the event to which '

it relates be one which could legally constitute the condition of the creation of an
interest.

33. Transfer conditional on performance of act, no time being specified for
performance.—Where, on a transfer of property, an interest therein is created
subject to a condition that the person taking it shall perform a certain act, but no
time is specified for the performance of the act, the condition is broken when he

; |
i renders impossible, permanently or for an indefinite period, the performance of the
r act. |

o= ——

34. Transfer conditional on performance of act, time being specified.—

!e Where an act is to be performed by a person either as a condition to be fulfilled
| before an interest created on a transfer of property is enjoyed by him, or as a |

8 condition on the non-fulfilment of which the interest is to pass from him to another

E person, and a time is specified for the performance of the act, if such performance

j within the specified time is prevented by the fraud of a person who would be
directly benefited by non-fulfilment of the condition, such further time shall as |

against him be allowed for performing the act as shall be requisite to make up for

. the delay caused by such fraud. But if no time is specified for the performance of l
! the act, then, if its performance is by the fraud of a person interested in the non- I
fulfilment of the condition rendered impossible or indefinitely postponed, the
condition shall as against him be deemed to have been fulfilled.
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B Election 2 0crn gy, vttt 0 S,
n when necessary.—Where a person professes to transfer property
no right fo transfer, and as part of the same transaction confers any
wwier of the property, such owner must elect either to confirm such
issent from it; and in the latter case he shall relinquish the benefit
s and the benefit so relinquished shall revert to the transferor or his

as if it had not been disposed of,
rertheless,
transfer is gratuitous, and the transferor has, before the election,
vise become incapable of making a fresh transfer,
cases where the transfer is for consideration,
ol awige of making good to the disappointed transferee the amount or
value of the property attempted to be transferred to him.
L"'_‘,I'."’f_‘:‘::'.%.w‘u'-f Illustrations
“The farm of Sultanpur is the property of C and worth Rs. 800. A by an insti yment

of gift professes to transfer it to B, giving by the same instrument Rs. 1,000 tc . C 2lects
to retain the farm. He forfeits the gift of Rs. 1,000.

In the same case, A dies before the election. His re} rese. tativ 2 m st Lut of the
| Rs. 1,000 pay Rs. 800 to B. '
. The rule in the first paragraph of (iis sezlon 1ryies whewer the transferor does or
‘ does not believe that which he profess s 17 tre ns.ar o be his own.

-_— s -

A person taking r= Ten fi Cire tly urde - a transaction, but deriving a benefit under
it indirectly, need nc * elect. '
| A persen he in his one capacity takes a benefit under the transaction may in
|| anothe. a sseat t<refrom.
{ Ex ‘ep.*on to the last preceding four rules.—Where a.particular benefit is
e.rv_ssed to be conferred on the owner of the property which the transferor
professes to transfer, and such benefit is expressed to be in lieu of that property,
if such.owner claims the property, he must relinquish the particular benefit, but
he is not bound to relinquish any other benefit conferred upon him by the same
transaction.

Acceptance of the benefit by the person on whom it is conferred constitutes an
election by him to confirm the transfer, if he is aware of his duty to elect and of
those circumstances which would influence the judgment of a reasonable man in

| making an election, or if he waives enquiry into the circumstances.

Such knowledge or waiver shall, in the absence of evidence to the contrary, be

| presumed, if the person on whom the benefit has been conferred has enjoyed it for ul
two years without doing any act to express dissent, 1

Such knowledge or waiver may be inferred from any act of his which renders

, it impossible to place the persons interested in the property professed to be I
' transferred in the same condition as if such act had not been done.

el o N T o e

e 3

' Illustriah'on

t
a
A transfers to B an estate to which C is entitled, and as part of the same transaction 1
gives C a coal-mine. C takes possession of the mine and exhausts it. He has thereby lat
confirmed the transfer of the estate to B.
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Sec. 37] The Transfer of Property Act, 1862 15

If he does not within one year after the date of the transfer signify to the
transferor or his representatives his intention to confirm or to dissent from the
transfer, the transferor or his representative may, upon the expiration of that
period, require him to make his election; and, if he does not comply with such
requisition within a reasonable time after he has received it, he shall be deemed
to have elected to confirm the transfer.

In case of disability, the election shall be postponed until the disability ceases,
or until the election is made by some competent authority.

COMMENTS
When question of election arises
A case of election arises only when the transferee takes a benefit directly under a

transaction. ‘When the transferee derives any benefit indirectly, no question of election

arises, as he, in ‘that case, cannot be said to take under the deed; Valliammai v. Nagappa,
AIR 1967 SC 1153.

, Apportionment
e 0 :tL Rl L ’ ,

—36. Apportionment of periodical payments on determination of interest cf
person entitled.—In the absence of a contract or local usage to the contrare a
rents annuities, pensions, dividends and other periodical payments in ihe nabure
of income shall, upon the transfer of the interest of the - wson catit ed ) reces e
such payments, be deemed, as between the transferor and e tr. nsfes »e 0 accrue
due from day to day, and to be apportionable 7 ... vdingly, but o be payable on
the days appomited for the payrrg\sp;t E!Ls;v.g; el o Gommibasduie :

.~ Apportionmen’ of beverit of obl gauuri on severance.—When, in
consequence of a wausfcr, piop rty i d.vided and held in several shares, and
thereupon the bei ~* af 4y o, ligation relating to the property as a whole passes
from one to vev >ral ow ie1. of the property, the corresponding duty shall, in the
abrenu 2 0/ a cun racy, w the contrary amongst the owners, be performed in favour
of e.ch of . ach owners in proportion to the value of his share in the property,
prosied that the duty can be severed and that the severance does not
substantially increase the burden of the obligation; but if the duty cannot be
severed, or if the severance would substantially increase the burden of the
obligation the duty shall be performed for the benefit of such one of the several
owners as they shall jointly designate for that purpose: Londlivs

Provided that no persc\fiN+ Sasfn  burden of the obligation lies shall be
answerable for failure to d Jeer ¥umr iInner provided by this section, unless
and until he has had Teas¢ M- the severance.

L e . " Pastipen v ; :

Nothing in this section nova wangje 5 for agricultural purposes unless and

until the State Governmen 8 Mﬁ in the Official Gazetteé so directs.

i”\‘»T" o fruceedd r’] W B aespuISien 10 Baned oy 0

\J ons ”"K‘I'm_'tl]_ ’-‘i"—:‘,ﬁf‘*.m: Ao

(a) AsellstoB, Cand [ in a village and leased to E at an annual
rent of Rs. 30 and delivery of having provided half the purchase-money
and C and D one quarter ea ice of this, must pay Rs. 15 to B, Rs. 7.50
to C, and Rs. 7.50 to D and 1 heep according to the joint direction of B,
Cand D.

(b) In the same case, ea village bein’g bound to provide ten days’
labour each year on a dyke ition. E had agreed as a term of his lease

9
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16 The Transfer of Property Act, 1882 [Sec. 37

m

to perform this work for A. B, C and D severally require E to perform the ten days’ work
due on account of the house of each. E is not bound to do more than ten days’ work
in all, according to such directions as B, C and D may join in giving. 6

/ (B) Transfer of Immouvable Property .
/38. Transfer by person authorised only under certain circumstances to,
transfer.—Where any person, authorised only under circumstances in their nature
variable to dispose of immovable property, transfers such property for
consideration, alleging the existence of such circumstances, they shall, as between
the transferee on the one part and the transferor and other persons (if any) affected
by the transfer on the other part, be deemed to have existed, if the transferee, after
using reasonable care to ascertain the existence of such circumstances, has acted t
in good faith. G dlacivng J mletyen - appridis o
all e linger

Hustration 4]

A, a Hindu widow, whose husband has left collateral heirs, alleging that the property
held by her as such is insufficient for her maintenance, agrees, for purposes neither
religious nor charitable to sell a field, part of such property, to B. B satisfies "\imself by
reasonable enquiry that the income of the property is insufficient for A's =naitenance,
and that the sale of the field is necessary, and acting in good faith, bys = fiv ld from
A. As between B on the one part and A and the col' cral beire on the ~iaer part, a
necessity for the sale shall be deemed to have existed.

39. Transfer where third person is enti’iec to mai1tenance.—Where a third
person has a right to receive mainte-an e, or 1 provision for advancement or
marriage, from the profits ¢ immcveasle property, and such property is
transferred, '[***] the righ ' ma y 1 e en‘orced against the transferee, if he has notice
2[thereof] or if t.o ‘ransfer 1s gratuitous; but not against a transferee for
consideration «n1 with sut notice of the right, nor against such property in his
hande.

3[# *]

o0 mn g o B B

Lo ]

40. Burden of obligation imposing restriction on use of land.—Where, for the
more beneficial enjoyment of his own immoveable property, a third person has,
independently of any interest in the immoveable property of another or of any c
easement thereon, a right to restrain the enjoyment {in a particular manner of the
latter property], or

Or of obligation annexed to ownership but not amounting to interest or
easement.—Where a third person is entitled to the benefit of an obligation arising
out of contract and annexed to the ownership of ithmoveable property, but not
amounting to an interest therein or easement thereon,

such right or obligation may be enforced against a transferee with notice
thereof or a gratuitous transferee-of the property'affected thereby, but not against
a transferee for consideration and without notice of the right or obligation, not
against such property in his hands.

LS R e

At et A Sead s

1. The words “with the intention of defeating such right” omitted by Act 20 of 1929,
‘sec. 11,

2. Subs. by Act 20 of 1929, sec. 11, for “of such intention”.

3. The illustration omitted by Act 20 of 1929, sec. 11.

4. Subs. by Act 20 of 1929, sec. 12, for “of the latter property or to compel its enjoyment
in a particular manner”. ) "
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sec. 44] (Trmr b4 he Transfer of Property Act, 1882~ "% T 47

Chvo ppe| Hlustration wa” Paidis oo

A con d'fhd,\ q’b“ — npur to B. While the contract is still in ::q;;“ ", ':,: < anpur

to C, who —cCaHen v l*‘ contract. B may enforce the contrac i same .
extent as wi ™a G imma
. X Cﬁh mnsible_owner.—Where, with the oo T'9 ss or

implied, __.’:° % interested in immoveable prope v fodi s the
ostensibl *+ J% property and transfers the same = — M 071% %y, the
transfers Podclod ble on the ground that the transfer ~ Oeveh rised
tomakei y. @ihf Camudony oPVRalion %} {

Provi Ha-‘z;:ra 1sferee, after taking reasonable car it the
transfero make the transfer, has acted in go(

42.T i having authority to revoke forn "here

a person transters any immoveable property, reserving puwe: w ievuke the
transfer, and subsequently transfers the property for consideration to another
transferee, such transfer operates in favour of such transferee (subject to any
condition attached to the exercise of the power) as a revocation of the former
transfer to the extent of the power.

Illustration

A lets a house to B, and reserves power to revoke the lease if, in the opinior . a
specified surveyor, B should make a use of it detrimental to its value. A fte wards A,
thinking that such a use has been made, lets the house to C. 1l is 0} ratt s as 1 revo ah...
of B's lease subject to the opinion of the surveyor as *~ B's use of tl e ho 'se 1.aving been
delrimen}al to its value.

48 Transfer by »=~ul \»=*sed per 101 wh»y s “sequently acquires interest in
property transferre 1.—WI] ere 1 [ 2rso.\ '|iraudulently or| erroneously represents
that he is . ut o sed to re nsfer certain immoveable property and professes to
sransfer . 101 droiery ror consideration, such fransfer shall, at the option of the
-vansfi rer, operate on any interest which the transferor may acquire in such
[-uperty at any time during which the contract of transfer subsists.

Nothing in this section shall impair the right of transferees in good faith for
consideration withiout notice of the existence of the said option. 7

PN . ) 1= L.\ a s Ssant }}‘*f’ e ToRpey
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18 The Transfer of Property Act, 1882 [Sec. 44

Where the transfercee of a share of a dwelling-house belonging to an undivideqd
family is not a member of the family, nothing in this section shall be deemed to
entitle him to joint possession or other common or part enjoyment of the house,

45. Joint transfer for consideration.—Where immoveable ‘property is
transferred for consideration to two or more persons and such consideration is
paid out of a fund belonging to them in common, they are, in the absence of a
contract to the contrary, respectively entitled to interests in such property identical,
as nearly as may be, with the interests to which they were respectively entitled in
the fund; and, where such consideration is paid out of separate funds belonging
to them respectively, they are, in the absence of a contract to the contrary,
respectively entitled to interests in such property in proportion to the shares of the
consideration which they respectively advanced.

In the absence of evidence as to the interests in the fund to which they were

respectively entitled, or as to the shares which they respectively advanced, such .

persons shall be presumed to be equally interested in the property.
COMMENTS

In a suit for partition by metes and bounds, partition can be made on the hasis of
admission of the parties in the Income-tax and Wealth-tax returns with rey ard to
contributions made by each party towards consideration of propeity in qu stion;
Chiranjilal v. Bhagwan Dass, AIR 1991 Del 325.

"-46. Transfer for consideration by persor. Daving listi 1ct iwerests.—Where
immoveable property is transferred | “rcwn aeration by persons having distinct
interests therein, =~ tr. p=“>ro s ar, 1 th» avsence of a contract to the contrary,
entitled to share n the ¢ msi ler itor. equally, where their interests in the property

were of €,1a valu, ind, where such interests were of unequal value,
Prope-tiond tels to e value of their respective interests. _J
#

{

s —

, Mustrations
AT A, owing a moiety, and B and C, each a quarter share, of mauza Sultanpur,
exchange an eighth share of that mauza for a quarter share of mauza. There being no
agreement to the contrary, A is entitled to an eighth share in Lalpura, and B and C each
to a sixteenth share in the mauza.

(b) A, being entitled to a life-interest in mauza Atrali and B and C to the reversion,
sell the mauza for Rs. 1,000. A’s life-interest i5 ascertained to be worth Rs. 600, the

reversion Rs. 400. A is entitled to receive Rs, 600 out of the purchase-money. B and C
to receive Rs. 400,

47. Transfer by co-owners of share in common property.—Where several
co-owners of immoveable property transfer a share therein without specifying that
the transfer is to take effect on any particular share or shares of the transferors, the
transfer, as among such transferors, takes effect on such shares equally where the

shares were equal, and, where they were unequal, proportionately to the extent of
such shares.

Hlustration

are, and B and C, each the owner of a four-anna
A two-anna share in the mauza to D, without
shares the transfer is made. To give effect to the
the share of A, and half-an-anna share from each

A, the owner of an eight-anna sh
share, in mauza Sultanpur, transfer
specifying from which of their several
transfer one-anna share is taken from
of the shares of B and C.
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The Transfer of Property Act, 1882 19

_E?ffi‘i%}lﬁiﬂﬂfer.—\'\’herc a person purports to create
es rights in or over the same immoveable property, and

ist or be exercised to their full extent together, each later

e absence of a special contract or reservation binding the
bject to the rights previously created.

dlight under policy.—Where immoveable property is
- ation, and such property or any part thereof is at the date

sainst loss or damage by fire, the transferee, in case of such

n the absence of a contract to the contrary, require any

money eror actually receives under the policy, or so much thereof
as may be applied in reinstating the prorerfy‘
50. I taid to holder under defective title.—No person shall be

s or profits of any immoveable property, which he has in
‘ered to anz;epersnn of whom he in good faith held such
« " gitmay afterwards appear that the person to whom such
delivery was made had no right to receive such rents or profits.
Illustration

A lets a field to B at a rent of Rs. 50, and then transfers the field to C. B, having
no notice of the transfer, in good faith pays the rent to A. B is not chargeable witl ne
rent 50 paid.

provements made by bona fide holders under de‘ective tith 's.—v The.~

the transferee of immoveable proper? makes any impiov *me. t on the mul.;er:r,
believing in good faith that he is absolutel enﬁkl)é-d theretc an! he suosequently
evicted g\erefrom by any person having a bett-. .‘tle, the tr. nsferee has a right to
require the person causing the evictiun eiflic * tc Rave the value of the improvement
estimated and paid or secured to *he tre nsfe “ec, . to sell interest in the proper
to the transferee at th the 1 =.ark >t va'ue thereof, irrespective of the value of su
improvement,

amount t) be pa'd w secured in respect of such improvement shall be the
estimated v ali ¢ ther=nf 4t the time of the eviction. :

Whe'  uoder he circumstances aforesaid, the transferee has planted or sown
vn the pr.perty crops which are growing when he is evicted therefrom, he is
e. ti?-d to such crops and to free ingress and egress to gather and carry them.

ho kn i "

No man, who knowingfi t he had no title to property,
improving it can be e:nﬁt‘gsggntﬁ deprive the original awn;;r gfa;\?s )
of roperty except upon the pﬁm&nt for the improvements which were not affected
with the consent of that person; .-zddaﬂgpn v. Chendramma, AIR 1965 SC 1812,
ng

 -52] Transfer of property pen suit relating thereto.—During the
![pendency I in any Couﬂt haﬁﬂlfg authority *[’[within the limits of India excluding
the State of Jammu and Kashmir] or established beyond such limits] by [the
Central Government] [***] of “{any] suit or proceedings which is not collusive
and in which any right to immoveable property is directly and specifically in
question, the property cannot be transferred or otherwise dealt withiliy any party
to the suit or proceeding so as to affect the rights of any other party thereto under
any decree or order which may be made therein, except under the authority of the

spends money on
right to possession

Court and on such ter?ﬁ\?«i ma iq’:;:ﬁse. U derina “a"\ -“.,1._..{..{-}.3_.3.‘.;
AV o) = :’T [ ATLA L e Y
1. Subs, by Act 20 of 1929, secu 4, for "active prosecution”. A pdno
2. ;SJ?E& by the A.O. 1950, for “in the Provinces or established beyond the limits of the B ™
nees”. Lo
3. gubghby A':EI 3 c;f 13‘?_1],9!%211:1. 3 and Sch.,, for "within the limits of Part A States and Part 't
States”  (w.ef. 51).
4. Subs. by the A.0.1937, for “the Governor General in Council”, bhaned oM
5. The words “or the Crown Representative” rep. by the A.O. 1948. ki
6. Subs. by Act 20 of 1929, sec. 14, for “a contentious”. Pk
FE\”’L
A c:J\_P’p‘\{ whie o swiks ’J\J »
o vty &RE
(jp Spe (,:(,}1'(w \)@},) comonCe (R v rﬁi_ A
N c'.l cevwad s o leonsted  IMympye ks i‘“na . ..,.,!Lm:f_\
‘U ) (heipiny Apst 09 a =
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![Explanation.—For tl U monemmed mwa v Ahok suit or
proceeding shall be deen sl n of the
plaint or the institution of 6"‘ 5"3’, ion, and
to continue until the suit ecree or
order and complete satis as been
obtained, or has become 1 eriod of
limitation prescribed for deing in
force.] ! '

(i) This section comes i suit and
continues to survive till as much
bound by the decree and {'ﬂ wr; Abdul
Aziz v.  District [udge, AlH i

(ii) The effect of doctt insfer of
Property Act is not to anny 'suit but

only to render it subservient to me TIgNTS OF e PArnes mereto unaer me aecree or order
which may be made in that suit. Its effect is only to make the decree passed in the suit
binding on the transferee if he happens to be third party person even if he is not a party
to it 'ﬁ-ne transfer will remain valid subject, however to the result of the suit; K.A. Khader
v. Rajamma John Madathil, AIR 1994 Ker 122,

Duch—irse of lis pendens

(i) The doctrine of lis pendens is a doctrine based on the ground that i* is necess 'ty
for the administration of justice that the decision of a Court = a sw* sl oul be pedi =
not only on the lidgating dparlies but on those who drive title penc lite. The sre-**..on of
section 52 does not indeed annul the conveyance or the transfi v ot stwis * but to render
it subservient to the rights of the partie~ to a livigat'on; Thomson Pres. (India) Ltd. v. Nanak
Builders and’ Investers ﬁvz. Lid., AIR 2013 €7 2. 99,

(ii) Doctrine stipulates that du “ag \1e jenanc, . any suit or proceeding in which:
any right to immoy.wmw p. " ‘Y‘ -3, div2cti 7 ‘or specifically, in question, the property,
which 1s the subject matter « “suc s it or proceeding cannot be “transferred or otherwise
dealt with”, s as ‘o attec, the rigl.ts of any other party to such suit or proceeding, Section
52is .t horende transfgs affected during the pendency of a suit by a party to the suit
voig; Pt o U b render such transfers su%m ent to rights of the parties to such
suit, as '.‘H ve, eventually, determined in the suit. Transfer remains valid subject, of
cov-se, to the result of the suit. Pendente lite purchaser would be entitled to or sutfer the
same lcgal rights and obl&gatiens as his vendor as may be eventually determined by the
Court; A. Nawab fohn v. VIN. Subramaniyam, (2012) 7 ECC 738: JT 2012 (6) SC 450: 2012
(6) SCALE 143: 2012 (5) SLT 248. ,

(ili) Section 52 of the Act does nol declare a pendenie lite transfer by a parls' to the
suit as void or illegal, but only makes the pendente lite purchaser bound by the decision
in the pending litigation. If ultimately title of the pendenle lite transfer is upheld in regard
to the transferred property, the transfree’s title will not be affected. If title of the pendente
lite transferor is recognised or accepted only in regard to a part of the transferred
Empert}r, then the transferee’s title will be saved only in regard to that extent; T.G. Ashok

umar v. Govivdawmnial, TT 2010 (13) SC 390 (2010) 13 € E 201.
. Fraudulent transfer.—(1) Every transfer of immoveable prop: prly made
with intent to defeat or delay the creditors of the transferor shall be voidable at the
opfion of any creditor so defeated or delayed. R

o i Hnta

Nothing in this sub-section shall impair the rights of a transferee in good faith
and for consideration.

Nothing in this sub-section shall affect any law for the time being in force

relating to insolvency.
A suit instituted by a creditor (which term includes a decree-holder whether
he has or has not applied for execution of his decree) to avoid a transfer on the
ound that it has been made with intent to defeat or delay the creditors of the
ﬁ;mferor shall be instituted on behalf of, or for the benefit of, all the creditors.

1. Ins. by Act 20 of 1929, sec. 14.
2. Subs. by Act 20 of 1929, sec. 15, for the original section.
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p.52 (2) qu‘?-[ transfer of immoveable pml:',ert*z1 made without consideration with

it or  intent to defraud a subseéq transferee sha be voidable at the option of such
T R Ry, S PRSI E S [T

. land For the purposes of this sub-section, no transfer made without consideration

peor  shall be deemed to have been made with intent to defraud by reason only that a

been  subsequent transfer for consideration was made.] |

yd of 53A. Part performance.—Where any person contracts to transfer for i |
ig in consideration any immoveable property by writing signed by him or on his behalf , . ...,
| from which the terms necessary to constitute the transfer can bé ascertained with '+ 4

i reasonable certainty, —£f
and the transferee has, in part performance of the contract, taken possession el
i“cﬂ of the property or any part thereof, or the transferee, being alreéady in possession, o 1w
bdul ~ continues in possession in part performance of the contract and has done some -y
i act in furtherance of the contract,

pr of and the transferee has performed or is willing to perform his part of the
tbut  contract, T X s e , "
prder then, notwithstanding that *[***] where there is an instrument of transfer, that ' """

tsuit  the transfer has not been completed in the manner prescribed therefor by the la., | "
E‘}Y for the time being in force, the transferor or any person claiming under hir « shall  T*{ o~
| ¢ be debarred from enforcing against the transferee and persor- clai=i gui der on @ m(:r}
| any right in respect of the property of which the transferce 1 1s ta @n v cc Wiwed 1 podieo
bsa in possession, other than a right expressly provided by the \»rm: of the contrack 4 pocen
ry i SEL L e - Gt B posis
din Provided that nothing in this section shall aff :ct e righ s of a transferee for
o of  consideration who has no nofice of the cani “act . r « « thr part performance thereof.|
nder T T T T T T T T rOMIEr TS | Peodh eumardal Al | Dantewar Fes Colrd
anak (i) The provisions . sectic 7, 53\ ¢ the Acl recognize a rith of a transferee, where
hich | @ transfer has given an ! the tra 1sfei »e | as taken possession of the property or any part
3 thereof. Even thi~ %avisian do s nut create title of the transferee in the property in
erty, question bt yivis him ~ vy limited right, that too, subject to the satisfaction of the
WISE T Onditic.as 7 st td 1 section 53A of the Act itself; Raleja Universal Limited v. NRC Limited,
fggg ﬁ'g 2012 5C 144v.. (2012) 4 SCC 148: JT 2012 (1) SC 631: 2012 (2) SCALE 468: 2012 (2) SLT
ftud} w1 Under the provisions of section 53A the transferee is entitled to resist any attempt
£ '&? on the part of the transferor to disturb transferee’s lawful possession under the contract
T the of sale and his position either as a plaintiff or as a defendant should make no difference.
5’2015 Contrary interpretation vz, the transferee can use the shield only as a defendant and not
as a plaintiff would defeat the very spirit of section 53A for it will be possible for an over-
th powering transferor to forcibly dispossess the transferee even against the convenants in
P M€ the contract and compel him to go to the court as plaintiff; Dharmaji v. Jagannati Shankar
18100 Jadhay, AIR 1994 Bom 254. '

rd
l,ente CHAPTER 111
rred OF SALES OF IMMOVEABLE PROPERTY

)
hok k. *Sale” defined.—"Sale” is:a transfer of gwr%jzrshigiin e%(chan'ge for a price
hade Paid or promised or part-paid and part-promised, | TR G mon g
b ihe Sale how made.—*Such transfer, in the case of tangible immoveable property
} of the value of one hundred rupees and upwards, or in the case of a reversion or
aith  Other intangible thing, can be made only g}{..ﬁlﬂﬁiﬁ@i@,@ﬂmeﬂ.
3In the case of tangible immoveable property of a value less than one hundred
rce  "upees, such transfer may be made either by a registered instrument or by delivery
of the property.

L B¢
ither ; o alE A u'.h \d?ﬂ!‘
|the 1 Ins. by Act 20 of 1929, sec. 16. ERY
beia 2. The words “the contract, though required to be registered, has not been registered, or,”
omitted by Act 48 of 2001, sec. 10 (w.ef. 24-9-2001).
ors. 3. As to limitation to the territorial operation of paragraphs 2 and 3 of section 54, see section

| 1, supra. These paragraphs extend to every cantonment see section 287 of the Cantonments
! Act, 1924 (2 of 1924).




22 The Transfer of Property Act, 1882 [Sec. 54

Delivery of tangible immoveable property takes place when the seller places
the buyer, or such person as he directs, in possession of the property.

Contract for sale.—A contract for the sale of immoveable property is a contract
that a sale of such property shall take place on terms settled li)etween the parties,

It does not, of itself, create any interest in or charge on such property.

COMMENTS
Agreement to sell

An agreement to sell does not create an ri§hl or title in favour of intending buyer;
Meghmala v. G. Narasimha Reddy, (2010) 8 SCC 383: JT 2010 (8) SC 658: (20100 8 SCALE
237,

Concluded Contract

(i) Transfer of immovable property by way of sale can only be by a deed of
conveyance (sale deed). In the absence of ‘a deed of conveyance (duly stamped and
registered as required by law), no right, title or interest in an immovable prozpegg can
be transferred; Suraj Lamp & Industries Pot. Ltd, v. State of Haryana, T 2011 (12) SC 654:
(2011) 11 SCALE 438: 2011 (7) SLT 494,

(ii) Section 54 includes the settlement of the terms between the parties as one of the
conditions essential for the completion of a contract. There was no concluded contract
between the parties, as the appellant was a contracting party, he was only actng on
behalf of third person and hence unless the third person i.c. the E{aﬂy agreed to the terms
and conditions there could be no concluded contract; Satya Prakash Goel v. <am Ki shna
Mission, AIR 1991 All 343.

Contract for sale , 7

A contract for sale of immoveable property is a contract hat . sale ~* such property
shall take place on terms settled between the par#s. It do s nc', of itself create any
interest in or charge on such propertv. An agr em-at for sule is merely a document
creating a right to obtain another documer * of 1 ale on falfilment of terms and.conditions
specified therein. On the strength ./ s 'ch an < reement a buyer does not become the
owner of the propertv  Ti e .. ne ship -en ains with the sellér. It will be transferred
to the buyer only o« the ex »cut.n f saie deed by the seller. The buyer obtains only
a right to get the sl *__* e, ecut.d in his favour. "It has been held that the cancellation
of tge agreem .t 1ok plo e before possession could be given to the purchasers, hence
there v~ no sale Of tue tlats; Crest Hotel Lid, v. Assistant Superintendent of Stamps, AIR
1994 yo-, 220

_—~5% Riyhts and liabilities of buyer and seller.—In the absence of a contract to
Lre “ontrary, the buyer and the seller of immoveable property respectively are
subject to the liabilities, and have the rights, mentioned in the rules next following,
or such of them as are apflicable to the property sold:—

(1) The seller is bound—

to disclose to the buyer any material defect in the property '[or in the
seller’s title thereto] of which the seller is, and the uyer is not, aware,
and which the buyer could not with ordinary care discover;

._,(de to produce to the buyer on his I‘E'?ulest for examination all documents
of title relating to the property which are in the seller’s possession or

wer;
_,(c}/ anG&nswer to the best of his information all relevant questions put to
him by the buyer in respect to the property or the title thereto;

(d) on payment or tender of the amount due’in respect of the price, to
execute a proper conveyance of the property when the buyer tenders
it to"him for execution at @ proper time and place;

(¢) between the date of the contract of sale and the delivery of the property,
to take as much care of the property and all dofuments of title relating
thereto which are in his possession as an owner of ordinary prudence
would take of such property and documents;

1. Ins. by Act 20 of 1929, sec. 17,
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Ly ‘ (f) to give, on being so required, the buyer, or such person as he directs,
f such possession of the property as its nature admits;

Ict (g) to pay all public charges and rent accrued due in respect of the

ict

ne
|e’

its
pr

|

property up to the date of the sale, the interest on all encumbrances on
such property due on such date, and, except where the property is sold
subject to encumbrances, to discharge all encumbrances on the
property then existing.

(2) The seller shall be deemed to contract with the buyer that the interest which
the seller professes to transfer to the buyer subsists and that he has power to
transfer the same:

Provided that, where the sale is made by a person in a fiduciary character, he
shall be deemed to contract with the buyer that the seller has done no act whereby
the property is encumbered or whereby he is hindered from transferring it.

The benefit of the contract mentioned in this rule shall be annexed to, and shall
go with, the interest of the transferee as such, and may be enforced by every p zson
in whom that interest is for the whole or any part thereof from time to tir.ie vet ‘ed.

(3) Where the whole of the purchase-money has beer paic tc the seller he 1s
also bound to deliver to the buyer all documents of title -ela ing (2 ti.e property
which are in the seller’s possession or power:

Provided that, (a) where the seller ret2ins a1 y part of the property comprised
in such documents, he is entitled *c re ain the m au, and, (b) where the whole of
such property is sold o dif.<rex t L uyers, wne buye of the lot of greatest value is
entitled to such docu.~o=*s, But in case (a) the seller, and in case (b) the buyer,
of the lot of grea (st value. .s bound, upon every reasonable request by the buyer,
orby any o’ th.2 ot °r buyers, as the case may be, and at the cost of the person
ma -ing tl e 1 *quest, to produce the said documents and furnish such true copies
ther, of <r extracts therefrom as he may require; and in the meantime, the seller, or
the buyer of the lot of greatest value, as the case may be, shall keep the said
documents safe, uncancelled and undefaced, unless prevented from so doing by
fire or other inevitable accident.

_—4) The seller is entitled— .
/(a)/ to the rents and profits of the property till the ownership thereof passes
to the buyer; ' g g
(b) where the ownership of the property has passed to the buyer before
payment of the whole of the purchase-money, to a charge upon the
property in the hands of the buyer, '[any transferee without
consideration or any transferee with notice of the non-payment], for the
amount of the purchase-money, or any part thereof remaining unpaid,
and for interest on such amount or part ![from the date on which
possession has been delivered].
- (5) The buyer is bound—
(a) to disclose to the seller any fact as to the nature or extent of the seller’s
interest in the property of which the buyer is aware, but of which he
has reason to believe that the seller is not aware, and which materially

increases the value of such interest;
= iy

1. Ins. by Act 20 of 1929, sec. 17.
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(b) to pay or tender, at the time and place of completing the sale, the
purchase-money to the seller or such person as he directs:

Provided that, where the property is sold free from encumbrances,
the buyer may retain out of the purchase-money the amount of any
encumbrances on the property existing at the date of the sale, and shall
pay the amount so retained to the persons entitled thereto;

(c) where the ownership of the property has passed to the buyer, to bear
any loss arising from the destruction, injury or decrease in value of the
property not caused by the seller;

(d) where the ownership of the property has passed to the buyer, as
between himself and the seller, to pay all public charges and rent
which may become payable in respect of the property, the principal
moneys due on any encumbrances subject to which the property is
sold, and the interest thereon afterwards accruing due.

(6) The buyer is entitled—

(a) where the ownership of the property has passed to him, to the ber efit
of any improvement in, or increase in value of, the property, a~ato he
rents and profits thereof;

(b) unless he has improperly declined to accept ¢ sliv vy o the property,
to a charge on the projerty. =s zaair st the selles and all persons
claiming undcr him, """ tc the e ten’ of the seller’s interest in the
propert, ror b - an100 nt 0" a1y purchase-money properly paid by the i
buves i _..ciy atic 1 ¢ F the delivery and for interest on such amount; i
ara. ‘vhen ke properly declines to accept the delivery, also for the |
came.t (if any) and for the costs (if any) awarded to him of a suit to
compel specific performance of the contract or to obtain a decree for its
rescission.

An omission to make such disclosures as are mentioned in this section,
paragraph (1), clause (a), and paragraph (5), clause (a), is fraudulent.

{56, Marshalling by subsequent purchaser.—If the owner of two or more

properties mortgages them to one person and then sells one or more of the

't properties to another person, the buyer is, in the absence of a contract to the

., Contrary, entitled to have the mortgaged-debt satisfied out of the property or

674" properties not sold to him, so far as the same will extend, but not so as to prejudice

the rights of the mortgagee or persons claiming under him or of any other person

we "L Uwho has for consideration acquired an interest in any of the properties.)

Discharge of Encumbrances on Sale

57. Provision by Court for encumbrances and sale freed therefrom.—
(a) Where immoveable property subject to any encumbrances, whether immedia tely
payable or not, is sold by the court or in execution of a decree, or out of court, the
court may, if it thinks fit, on the application of any party to the sale, direct or allow
payment into Court,—

1. The words “with notice of the payment” omitted by Act 20 of 1929, sec. 17.
2. Subs. by Act 20 of 1929, sec, 18, for section 56.
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(1) in case of an annual "on Qm"’\l" ?*i’hwa@ u: fa
capital sum charged on a detr dY Wrma Condirion .. 0 unt
as, when invested in securiti " ® wy Vg e jor @ lers
will be sufficient, by means ¢ AN8 Ty 2 qd ad vise
provide for that charge, an P "B sna ¢, om by

(2) in any other case of a. qmw::a (4 rt’f‘@‘ Temaum ry unt
sufficient to meet the encum T sl Gl

But in either case there Mg Hunt
as the Court considers will | osts,
expenses and interest, an n of
investment, not exceeding | d in,
unless the Court for specia lire a

large additional amount. .

(b) Thereupon the Court may, if it thinks fit, ana wes o o the
encumbrance, unless the Court, for reasons to be recorded in writing, thinks fit
to dispense with such notice, declare the property to be freed from the
encumbrance, and make any order for conveyance, or vesting order, proper for
giving effect to the sale, and give directions for the retention and investment of the
money in Court.

(c) After notice served on the persons interested in or ~.titled "o th 2 nivaoy
fund in Court, the Court may direct payment or transfc* the reof to t e . «S0ns
entitled to receive or give a discharge for th. came, a d § Nerauy may give
directions respecting the application ~v st “Lurion of he capital or income
thereof

(d) An appez' shall ie f on any declaration, order or direction under this
section as if ‘he same \vei2 a Jecree.

(e* m'vs s tion “Court” means (1) a High Court in the exercise of its ordi
or € tr7.cxdinary original civil jurisdiction, (2) the Court of a District Judge within
% local limits of whose jurisdiction the property or any part thereof is situate, (3)
any other Court which the State Government may, from time to time, by notification
in the Official Gazette, declare to be competent to exercise the jurisdiction conferred
by this section. '

CHAPTER IV iy i o g e
OF MORTGAGES OF IMMOVEABLE PROPERTY AND CHARGES
58. “Mortgage”, “mortgagor”, “mortgagee”, “mortgage-money” and

“morigage-deed” defined.—(a) A mortgage is the transfer of an interest in specific
immoveable property for the purpose of securing the payment of money advanced
or to be advanced by way of loan, an existing or future debt, or the performance
of an engagement which may give rise to a pecuniary liability.

The transferor is called a mortgagor, the transferee a mortgagee; the principal
money and interest of which payment is secured for the time being are called the
mortgage-money, and the instrument (if any) by which the transfer is effected is
called a mortgage-deed. o1 Posce 45 v epiramar

(b) Simple mortgage.—Where, without delivering possession of the mortgaged
property, the mortgagor binds himself personally to pay the mortgage-money, and
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agrees, expressly or impliedly, that, in the event of his failing to pay according to
his contract, the mortgagee shall have a right to cause the mortgaged property to
‘be sold and the proceeds of sale to be applied, so far as may be necessary, in
payment of the mortgage-money, the transaction is called a simple mortgage and
the mortgagee a simple mortgagee.

(c) Mortgage by conditional sale.—Where, the mortgagor ostensibly sells the
mortgaged property— (Reovey dy &) Jwecismure |

on condition that on default of payment of the mortgage-money on a certain
date the sale shall become absolute, or

on condition that on such payment being made the sale shall become void, or

on condition that on such payment being made the buyer shall transfer the
property to the seller,

the transaction is called mortgage by conditional sale and the mortgagee a
mortgagee by conditional sale:

![Provided that no such transaction shall be deemed to be a mortgage, unless
the condition is embodied in the document which effects or purports to effect the

sale.] Arunrgs 00 usuglULany  morigage Ua valag, s BRG )
T@f Usufructuary mur’tgage.HW]zeré the mortgagor delivers possessior jur
expressly or by implication binds himself to deliver posscss on| o/ \nc mo tgage !
property to the mortgagee, and authorises him *~ retain < ich Hoss: ssic 1 L=
payment of the mortgage-money, and tc “ecivi ™2 rents a1d | ofits accruing
from the property ?{i. an 7 7o+t ¢/ suc1 r nts ' profits and to appropriate the
same] in lieu of i1t vest. or in p 1y ent f i e mortgage-money, or partly in lieu of
interz2* 3| ] par ly in pa /m ont Uf tue mortgage-money, the transaction is called an
usufrictuan nrtgage and the mortgagee an usufructuary mortgagee.

=y unglish mortgage.—Where the mortgagor binds himself to repay the
mortgage-money on a certain date, and transfers _the mortgaged property
absolutely to the mortgagee, but subject to a proviso that he will re-transfer it to
the mortgagor upon payment of the mortgage-money as agreed, the transaction is

calle:i an_English mortgage. A equltabil  moTiasge

) Mortgage by deposit of title-deeds.—Where a person in an f the
following towns, namely, the towns of Calcutta, Madras, 5[and Bombay], “[**] and
in any other town” which the %[State Government concerned | may, by notification
N »,Jg,lu_li.n.,b,:r{,.l o B :'Iiv".;'-ig'

[ .f { i

. Ini (bsona.o 129, sec, 19,

: ¥ rpl, Spechivially

2. Su Dblisphien to 1929, sec. 19, for “and to appropriate them”. |

3. Sy 1929, sec. 19, for “and”. HEAHOm S ,35“
s APy ‘“"’a’a’l’ 11929, sec. 19.

5. .:‘:;ll' “"Wnta. vy 48, for “Bombay and Karachi”. The word “and” had been ins. by'
6. Tt V. Moulmein, Bassein and Akyab” omitted by the A.Q, 1937.

7 F(! U Simete ond fting to the towns of—Ahmedabad, see  Gazette of India, 1935,
Pt malish ra, Kurla and Ghathkoper Kirol, see  Gazette of India, 1924, PLI,
p. Clwm oy Mlahabad and Lucknow, see  Gazette of India, 1938, Pt I, p. 158,
C : + Cocanada and Cochin, see  Gazette of India, 1935, Pt 1. p. 526,

8. Tl r General in Council”, successively amended by the A.Q. 1937 and
th id as above.
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inthe ¢ ~ specify in this behalf, delivers. to a creditor or his agent

docume e muaY  noveable property, with intent to create a secu rity thereon,
thetran | » poewe a mortgage by deposit of title-deeds.

B+ mnégr tgage.—A mortgage which is not a simple mortgage, a

mortgag \ sale, an usufructuary mortgage, an English mortgage or
a mortge (‘j MVECON § title-deeds within the meaning of this section is called
an anom, @ |
Sen. |
a- 35| COMMENTS Redn ™ Ny
¢.ne = UM s Pﬂ - oAt neat |
(P A8 oA e Y
Usufructu [ megnglg D o0 O
(1) The borrowed Rs. 1000 from the mnrtgaghe'énﬁ"[l’fe possession
of the buil I over to the mortgagor. The mortgage money was to be
repaid witt months and in case of default the mortgagee had the right
to bring the and realise the amount. The document therefore which was

described as usufructuary mortgage was held to be anomalous mortgage and not
usufructuary mortgage as it had character of a simple mortgage too as mortgagee was
given the right to sell the property to realise the mortgaged amount; Hathika v.
Puthiyapurayil Padmanathan, AIR 1994 Ker 141.

(ii) Where a mortgagee is continuing in possession of suit land as mrt_‘agee ior a
continuous period of not less than fifty years, mere incz.a e in e mor zage 1 106y,
induction of a co-mortgagee, non-defining of their shares, we uld 1ot a ter \he situation;
Narayana Pillai Raghavan Pillai v. Naray ni Amma Fonnomma, AR 192 SC 146.

\!59"Mortgage when %o be bv ..ss 1r: ice. — Vb re the principal money secured
is one hundred ruy ces or ‘pnar s, a 1o tgage *[other than a mortgage by deposit
of title deeds] can L. ofixctei (nly by a registered instrument sigried by the
mortr. o ai' ¢ ttested by at least two witnesses. baii. | e

Wne-e e principal money secured is less than one hundred rupees, a
mortgage may be effected either by *[a registered instrument] signed and attested
as aforesaid or (except in the case of a simple mortgage) by delivery of the property.

4{%*1

’[59A. References to mortgagors and mortgagees to include persons deriving
title from them.—Unless otherwise expressly provided, references in this Chapter
to mortgagors and mortgagees shall be deemed to include references to persons
deriving title from them respectively.]

Rights and Liabilities of Mortgagor
“60. Right of mortgagor to redeem.—At any time after the principal money has
become °[due], the mortgagor has a right, on payment or tender, at a proper time
and place, of the mortgage-money, to require the mortgagee (a) to deliver “[to the
mortgagor the mortgage-deed and all documents relating to the mortgaged

1. As to limjtation to the territorial operation of section 59, see section 1, supra, section 59,
extends to every cantonment—see section 287 of the Cantonments Act, 1924 (2 of 1924).

Ins. by Act 20 of 1929, sec. 20

Subs. by Act 6 of 1904, sec. 3, for “an instrument”,

The third paragraph omitted by Act 20 of 1929, sec. 20.

Ins. by Act 20 of 1929, sec. 21.

Subs. by Act 20 of 1929, sec. 22, for “payable”.

Subs. by Act 20 of 1929, sec. 22, for “the mortgage-deed, if any to the mortgagor”.

NowswN
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"praperi'y which are in the possession or power of the mortgagee], (b) where the
mortgagee is in possession of the mortgaged property, to deliver possession thereof
to the mortgagor, and (c) at the cost of the mortgagor either to re-transfer the
mortgaged property to him or to such third person as he may direct, or to execute
and (where the mortgage has been effected by a registered instrument) to have
registered an acknowledgement in writing that any right in derogation of his
interest transferred to the mortgagee has been extinguished:

Provided that the rigght conferred by this section has not been extinguished by
act of the parties or by '[decree] of a Court.

The right conferred by this section is called a right to redeem and a suit to
enforce it is called a suit for redemption,

Nothing in this section shall be deemed to render invalid any provision to the
effect that, if the time fixed for payment of the principal money has been allowed
to pass or no such time has been fixed, the mortgagee shall be entitled to
reasonable notice before payment or tender of such money.

Redemption of portion of mortgaged property.—Nothing in this section shall
entitle a person interested in a share only of the mortgaged property to redeem

 his own share only, on payment of a proportionate part of the amount remaining
due on the mortgage, except *lonly] where a mortgagee, or, if thers a.. more
mortgagees than one, all such mortgagees, has or have acquired, in wholc or in
part, the share of a mortgagor.

COMMENTZ

Extinguishment of mortgage right

When a mortgagee 1cquires . pi rhiv n oi th er ity of redemption, the mortgage is
not extinguished .owpl fe1y  “here car be only a pro fanto extinguishment of the
mortgage right . the ex ent >f he nortgagee acquiring the mort agor's interest and
80 far a~ th. o her sha er of tue equity o redemption is concerned, the mortgage will
sulsis 3 Aalhwm L v. Ramankutty Menon, AIR 1994 Ker 75,
Re (en stic. of mortgage

wuring the continuation of tenancy if a contract of mortgage is created, the contract
of lease would not get merged into contract of mortgage. On redemption of mortgage
i’;; I sehold rights get revived; M.C. Venkateshappa v. K.N. Sadashivaiah, ATR 2004 Kant

Right of redemption

The mortgagor's right of redemption is exercised by the payment or tender to the
mortgagee at the proper time and at the proper place of the mortgage money. When
it is extinguished by the act of parties, the act must take the shape and observe the
formalities which the law prescribes; LK. Trust v. E.D.C. Lid., AIR 2011 SC 2060 (2011)
6 SCC 780: JT 2011 (6) SC 470: (2011) 5 SCALE 531.

[60A. Obligation to transfer to third party instead of re-transference to
mortgagor.—(1) Where a mortgagor is entitled to redemption, then, on the
fulfilment of any conditions on the fulfilment of which he would be entitled to
require a re-transfer, he may require the mortgagee, instead of re-transferring the
property, to assign the mortgage-debt and transfer the mortgaged property to such
third person as the mortgagor may direct; and the mortgagee shall be bound to
assign and transfer accordingly.

1. Subs. by Act 20 of 1929, sec, 22, for “order”.

2. Ins. by Act 20 of 1929, sec. 22.
3. Ins. by Act 20 of 1929, sec. 23.
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(2) The rights conferred by this section belong to and may be enforced by the
mortgagor or by any encumbrancer notwithstanding an intermediate
encumbrance; but the requisition of any encumbrance shall prevail over a
requisition of the mortgagor and, as between encumbrancers, the requisition of a
prior encumbrancer shall prevail over that of a subsequent encumbrancer.

(3) The provisions of this section do not apply in the case of a mortgagee wha
is or has been in possession.]

'[60B. Right to inspection and production of documents,—A mortgagor, as
long as his right of redemption subsists, shall be entitled at all reasonable times,
at his request and at his own cost, and on payment of the mortgagee’s costs and
expenses in this behalf, to inspect and make copies or abstracts of, or extracts from,
documents of title relating to the mortgaged property which are in the custody or
pmjv-e[’? the mortgagee.] C.Abthetng 4) Coms o) dal

~~{61. Right to redeem separately or simultaneously.—A mortgagor who has :
executed two or more mortgages in favour of the same mortgagee shall, in the ““-
absence of a contract fo the contrary, when the principal money of any two or more
of the mortgages has become due, be entitled to redeem any one such mortgage
separately, or any two or more of such mortgages together.]

62. Right of usufructuary mortgagor to recover possession.—In th= -as of a
usufructuary mortgage, the mortgagor has a right to . xcove. | 0ssssic o the
property *[together with the mortgage-deed and all di cur ent: re.atioy to the
mortgaged property which are in the pivsse si » Lr pow: r o1 the mortgagee],—

(@) where the wort = ve i 5 au ho fize 1t £uy himself the mortgage-money
from tl e .2=*s axd } ro'its cf tne property,—when such money is paid;
) whiaz he me.tgagee is authorised to pay himself from such rents and
prfits ‘[or any part thereof a part only of the mortgage-money],—when
the term (if any) prescribed for the payment of the mortgage-money has
expired and the mortgagor pays or tenders to the mortgagee *[the
mortgage-money or the balance thereof] or deposits it in Court as
_ hereinafter provided.

63. Accession to morigaged property.—Where mortgaged property in
possession of the mortgagee has, during the continuance of the mortgage, received
any accession, the mortgagor, upon redemption shall, in the absence of a contract
to the contrary, be entitled as against the mortgagee to such accession.

Accession acquired in vittue of transferred ownership.—Where such
accession has been acquired at the expense of the mortgagee, and is capable of
separate possession or enjoyment without detriment to the principal property, the
mortgagor desiring to take the accession must pay to the mortgagee the expeiise
of acquiring it. If such separate possession or enjoyment is not possible, the
accession must be delivered with the property; the mortgagor being liable, in the
case of an acquisition necessary to preserve the property from destruction,
forfeiture or sale, or made with his assent, to pay the proper cost thereof, as an
addition to the principal money, “[with interest at the same rate as is payable on

. Ins. by Act 20 of 1929, sec. 23,

. Subs. by Act 20 of 1929, sec. 24, for section 61.

1
2
3. Ins. by Act 20 of 1929, sec. 25.

4. Subs. by Act 20 of 1929, sec. 25, for “the interest of the principal money”.
5

6

+ Subs. by Act 20 of 1929, sec. 25, for “the principal money”.
. Subs. by Act 20 of 1929, sec. 26, for “at the same rate of interest”.
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the principal, or, where no such rate is fixed, at the rate of nine per cent per
annum]. '

In the case last mentioned the profits, if any, arising from the accession shall
be credited to the mortgagor. «

Where the mortgage is usufructuary and the accession has been acquired at
the expense of the mortgagee, the profits, if any, arising from the accession shall,
in the absence of a contract to the contrary, be set off against interest, if any,
payable on the money so expended.

1[63A. Improvements to mortgaged property.—(1) Where mortgaged property
in possession of the mortgagee has, during the continuance of the mortgage, been
improved, the mortgagor, upon redemption, shall, in the absence of a contract to
the contrary, be entitled to the improvement; and the mortgagor shall not, save only
in cases provided for in sub-section (2), be liable to pay the cost thereof.

(2) Where any such improvement was effected at the cost of the mortgagee and
was necessary to preserve the property from destruction or deterioration or was
necessary to prevent the security from becoming insufficient, or was made i
compliance with the lawful order of any public servant or public authorit » the
mortgagor shall, in the absence of a contract to the contrary, be liable ‘. pa '’ the
proper cost thereof as an addition to the principal money with intere st .t 2.2 scm2
rate as is payable on the principal, or, where no sv<li rate is fix2d, . t tho rate of
nine per cent per annum, and the profits, if any, a cruug b, .eason of the
improvemert shall bé credited to the mortga so |

_64. Renewal of mortgaged lea: .— Al =re ‘he mortgaged property is a
lease ?{***], and the m wtgagec ubta ns 1 re1 ewal of the lease, the mortgagor, upon
redemption, sh=%i, in 1~¢ a se.\ce 0  a contract by him to the contrary, have the
benefit of the now lease

5. InMlird con’racts by mortgagor.—In the absence of a contract to the
cont ary L he ortgagor shall be deemed to contract with the mortgagee,—
‘a) that the interest which the mortgagor professes to transfer to the
mortgagee subsists, and that the mortgagor has power to ;transfer the
same;

(b) that the mortgagor will defend, or, if the mortgagee be in possession of
the mortgaged property, enable him to defend, the mortgagor’s title
thereto;

(c) that the mortgagor will, so long as the mortgagee is not in possession
of the mortgaged property, pay all public charges accruing due in
respect of the property; ‘

(d) and, where the mortgaged property is a lease 3[***], that the rent
payable under the lease, the conditions contained therein, and the
contracts binding on the lessee have been paid, performed and
observed down to the commencement of the mortgage; and that the
mortgagor will, so long as the security exists and the mortgagee is not

1. Ins. by Act 20 of 1929, sec. 27. /
2. The words “for a term of yeay omitted by Act 20 of 1929, sec. 28.
3. The words “for a term of years” omitted by Act 20 of 1929, sec. 29.
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in possession of the mortgaged property, pay the rent reserved by the
lease, or, if the lease be renewed, the renewed lease, perform the
conditions contained therein and observe the contr

acts hinding on the
lessee, and indemnify the mortgagee against all the claims sustained

by reason of the non-payment of the said rent or the non-performance
or non-observance of the said conditions and contracts;

(e) and, where the mortgage is a second or subsequent encumbrance on
the property, that the mortgagor will pay the interest from time to time
accruing due on each prior encumbrance as and when it becomes due,
and will at the proper time discharge the principal money due on such
prior incumbrance.

1[»»»]

The benefit of the contracts mentioned in this section shall be annexed to and
shall go with the interest of the mortgagee as such, and may be enforced by every

person in whom that interest is for the whole or any part thereof from time to time
vested.

2[G5A. Mortgagor's power to lease.—(1) Subject to the provisions of sub-
section (2), a mortgagor, while lawfully in possession of the m ortgagc. pn perty,
shall have power to make leases thereof which shall be Finding on he rhy, e,

(2) (a) Every such lease shall be such as would be 1.'ade in tt = o, linary course

of management of the property concerned, a~.i ‘n acco. dan ‘e with any local law,
custom or usage,

(b) Every such lease shall vy serv » t} = be it rent that can reasonably be obtained,
and no premiun shall e jai! or promised and no rent shall be payable in
advance,

) N s 1ch leace shall contain a covenant for renewal,

(1) J.very such lease shall take effect from a date not later than six months from
th~ date on which it is made,

(e) In the case of a lease of buildings, whether leased with or without the land
on which they stand, the duration of the lease shall in no case exceed three years,
and the lease shall contain a covenant for payment of the rent and a condition
of re-entry on the rent not being paid with a time therein specified.

(3) The provisions of sub-section (1) apply only if and as far as a contrary
intention is not expressed in the mortgage-deed; and the provisions of sub-section
(2) may be varied or extended by the mortgage-deed and, as so varied and
extended, shall, as far as may be, operate in like manner and with all like incidents,

effects and consequences, as if such variations or extensions were contained in
that sub-section.]

66. Waste by mortgagor in possession.—A mortgagor in possession of the
mortgaged property is not liable to the mortgagee for allowing the property to
deteriorate; but he must not commit any act which is destructive or permanently
injurious thereto, if the security is insufficient or will be rendered insufficient
by such act.

1. Certain words omitted by Act 20 of 1929, sec, 29.
2. Ins. by Act 20 of 1929, sec. 30.
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Explanation—A security is insufficient within the meaning of this section
unless the value of the mortgaged property exceeds by one-third, or, if consisting
of buildings, exceeds by one-half, the amount for the time being due on the

mortgage.

Rights and Lfﬂbﬁﬁf{i’:{ of Mortgagee
= . OuailpaaiTminne &l ol ivienok sale, :

67, Right to fan-rf;sure orﬁg]e‘——ln the absence of a contract to the contrary,
the mortgagee has, at any time after the mortgage-money has become "[due] to him,
and before a decree has been made for the redemption of the mortgaged property,
or the mortgage-money has been paid or deposited as hereinafter provided, a right
to obtain from the Court *[a decree] that the mortgagor shall be absolutely debarred
of his right to redeem the property, or ?[a decree] that the property be sold.

A suit to obtain *[a decree] that a mortgagor shall be absolutely debarred of

his right to redeem the mortgaged property is called a suit for foreclosure.
Nothing in this section shall be deemed—

*(a) to authorise any mortgagee other than a mortgagee by conditional sale
or a mortgagee under an anomalous mortgage by the terms of which
he is entitled to foreclose, to institute a suit for foreclosure, or an
usufructuary mortgagee as such or a mortgagee by conditional sale - s
such to institute a suit for sale; or]

(b) to authorise a mortgagor who holds the =. rtgaz-.'t rig \ts as his
trustee or legal representative, and who may suc for a s.'e J[ the
property, to institute a g it for fore 10s. re; or

(c) to authorise the mort_ag e fa ‘an way, canal, or other work in the
maint’.aarce « whic 1 the public are interested, to institute a suit for
fore :lc~ or sale o

(@, oanthorie a person interested in part only of the mortgage-money to

nsucute a suit relating only to a corresponding part of the mortgaged

property, unless the mortgagees have, with the consent of the
mortgagor, severed their interests under the mortgage.

4[67A. Mortgagee when bound to bring one suit on several mortgages.—A
mortgagee who holds two or more mortgages executed by the same mortgagor in
respect of each of which he has a right to obtain the same kind of decree under
section 67, and who sues to obtain such decree on any one of the mortgages, shall,
in the absence of a contract to the contrary, be bound to sue on all the mortgages
in respect of which the mortgage-money has become due.]

ff:ls&f]fighl to sue for mortgage-money.—(1) The mortgagee has a right to sue
for the mortgage-money in the following cases and no others, namely:—

_{a)” where the mortgagor binds himself to repay the same;

where, by any cause other than the wrongful act or default of the
mortgagor or mortgagee, the mortgaged property is wholly or partially

Subs. by Act 20 of 1929, sec. 31, for “payable”.
Subs. by Act 20 of 1929, sec. 31, for “an order”.
Subs. by Act 20 of 1929, sec. 31, for clause (a).
Ins. by Act 20 of 1929, sec. 32.

Subs. by Act 20 of 1929, sec. 33, for section 68.
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destroyed or the security is rendered insufficient within the meaning
of section 66, and the mortgagee has given the mortgagor a reasonable
opportunity of providing further security enough to render the whole
security sufficient, and the mortgagor has failed to do so;

_{ey—~where the mortgagee is deprived of the whole or part of his security by
or in consequence of the wrongful act or default of the mortgagor;

(d) where, the mortgagee being entitled to possession of the mortgaged
property, the mortgagor fails to deliver the same to him, or to secure the
possession thereof to him without disturbance by the mortgagor or any
person claiming under a title superior to that of the mortgagor :

Provided that, in the case referred to in clause (a), a transferee from the
mortgagor or from his legal representative shall not be liable to be sued for the
mortgage-money.

(2) Where a suit is brought under clause (a) or clause (b) of sub-section (1), the
Court may, at its discretion, stay the suit and all proceedings therein,
notwithstanding any contract to the contrary, until the mortgagee has exhausted
all his available remedies against the mortgaged property or what remains of it,
unless the mortgagee abandons his security and, if necessary, re-transfers the
mortgaged property.]

69. Power of sale when valid.—[(1)] 2[3[***] A mortgagee, dr ai 'y pe son acting
on his behalf, shall, subject to the provisions of this section he ve g owe to'tell or
concur in selling the mortgaged property or ar; art the reof, in lefault of payment
of the mortgage-money, with out the i.ier rer ion f the court, in the following cases
and in no others, nar ely:—

(a) wheve the i 7ay e is m Jnglish mortgage, and neither the mortgagor
nor toe mortegee is a Hindu, Muhammadan or Buddhist 4or a
mebe. of any other race, sect, tribe or class from time to time specified
in this behalf by 5[the State Government], in the Official Gazette];

(b) where 6[a power of sale without the intervention of the court is
expressly conferred on the mortgagee by the mortgage-deed and] the
mortgagee is ’[the Government];

(¢) where ¢[a power of sale without the intervention of the court is
expressly conferred on the mortgagee by the mortgage-deed and] the
mortgaged property or any part thereof 8[was, on the date of the
execution of the mortgage-deed], situate within the towns of Calcutta,

1. Section 69 re-numbered as sub-section (1) of that section, by Act 20 of 1929, sec. 34.

Subs, by Act 20 of 1929, sec, 34, for certain words,

3. The words and figures “Notwithstanding anything contained in the Trustees’ and

Mortgagees’ Powers Act, 1866" omitted by Act 48 of 1952, sec. 3 and Sch. 1 (wee.f.

2-8-1952).

Ins. by Act 3 of 1885, sec. 5.

The words “the L.G., with the previous sanction of the G,G. in C” successively amended

by the A.O. 1937 and the A.O. 1950 to read as above.

Ins. by Act 20 of 1929, sec. 34.

7. The words “the Secretary of State for India in Council” successively amended by the A.O.
1937 and the A.O. 1950 to read as above. i

8. Subs. by Act 20 of 1929, sec. 34, for “is”.
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Madras, Bombay, '[***] ?[or in any other town?® or area which the State
Government may, by notification in the Official Gazette, specify in this
behalf.]

4[(2)] *[***] No such power shall be exercised unless and until—

®l()] notice in writing requiring payment of the principal money has been
served on the mortgagor, or on one of several mortgagors, and default

has been made in payment of the principal money, or of part thereof,
for three months after such service; or

7[(b)] some interest under the mortgage amounting at least to five hundred
rupees is in arrear and unpaid for three months after becoming due.

®[(3)] When a sale has been made in professed exercise of such a power, the
title of the purchaser shall not be impeachable on the ground that no case had
arisen to authorise the sale, or that due notice was not given, or that the power
was otherwise improperly or irregularly exercised; but any person damnified by
an unauthorised or improper or irregular exercise or the power shall have his
remedy in damages against the person exercising the power.

[(4)] The money which is received by the mortgagee, arising from the sale, after
discharge of prior encumbrances, if any, to which the sale is not made subject, o~
after payment into Court under section 57 of a sum to meet any prior encumb-=1ce
shall, in the absence of a contract to the contrary, be »2' i oy b*m in { us® *~ be
applied by him, first, in payment of all costs, charges nd xpe: ses vrane ly
incurred by him as incident to the sale o= any att mpted sale; and, .ccondly, in
discharge of the mortga ye-mon~r an 1 ¢ sts : né. other money, if any, due under the
mortgage; and "1e resic 1e « f t e mi ne s 50 received shall be paid to the person
entitled t¢ *he mosu, 3e! preve ty, or authorised to give receipts for the proceeds
oc b2 sale e reck

11(5) Nothing in this section or in section 69A applies to powers conferred
berore the first day of July, 1882.]
11[»*»] 1

1. The word “Karachi” omitted by the A.O. 1948,

2. The words “or Rangoon” have been successively amended by Acts 6 of 1904, 11 of 1915,
20 of 1929, the AO. 1937 and the A.O. 1950 to read as above.

3. For notifications relating to ‘the towns of—
Ahmedabad, see Gazette of India 1935, Pt. I, p. 936.
Bandra, Kurla and Ghatkoper-Kirol, see Gazette of India, 1924, Pt. I, p. 1964,
Cawnpore, Allahabad and Lucknow, see Gazette of India, 1933, Pt. I, p. 158.
Coimbatore, Mudura, Cocanada and Cochin, see Gazette of India, 1935, Pt. 1, p. 526,
Delhi (Contonment), see Gazette of India, 1963, Pt. II, Section 3, Sub-section (1), p. 1020.

- Second paragraph re-numbered as sub-section (2) by Act 20 of 1929, sec. 34.

- The word “But” omitted by Act 20 of 1929, sec. 34.

. Clause (1) lettered as clause (a) by Act 20 of 1929, sec. 34.

Clause (2) lettered as clayse (b) by Act 20 of 1929, sec. 34.

- Third paragraph numbered as sub-section (3) by Act 20 of 1929, sec. 34,

Fourth paragraph numbered as sub-section (4) by Act 20 of 1929, sec. 34.

Subs. by Act 20 of 1929, sec. 34, for the original fifth paragraph.

Original last paragraph omitted by Act 20 of 1929, sec. 34.
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COMMENTS
If the mortgagee exercises his or her power of sale bona fide for the purpose of |
realising his/her debt and without the collusion with the purchaser, the court will not:
interfere even though the sale be very disadvantageous, unless the price is s0 Jow as to
be evidence of fraud. Held that the sale should be set aside as the value received after
sale was only 35% of the actual price and greater portion of the bidders had been kept
away because of the unattractive terms in which the property was depicted in the sale
proclamation and there was definite collusion between the mortgagee and purchasers;
Satyapal v. Rukayyabai, AIR 1993 Bom 203,

[69A. Appointment of receiver.—(1) A mortgagee having the right to exercise
a power of sale under section 69 shall, subject to the provisions of sub-section (2),
be entitled to appoint, by writing signed by him or on his behalf, a receiver of the
income of the mortgaged property or any part thereof.

(2) Any person who has been named in the mortgage-deed and is willing and

able to act as receiver may be appointed by the mortgagee.

If no person has been so named, or if all persons named are unable or
unwillingto act, or are dead, the mortgagee may appoint any person to whose
appointment the mortgagor agrees; failing such agreement, the mortgagee shall Le
entitled to apply to the Court for the appointment of a rece®" ., and’ al y p rsun
appointed by the Court shall be deemed to have been duly appointe 1 b, ti.

mortgagee.

A receiver may at any tim 2 be rem v 11y w it signed by or on behalf of
the mortgagee and the r.orga, ror, or vy th2 court on application made by either
party and on due cai se Zl.owr

A vazany in vy ofics of receiver may be filled in accordance with the
pro 7isions of thi. suv-section.

'3\ A receiver appointed under the powers conferred by this section shall be
deemed to be the agent of the mortgagor; and the mortgagor shall be solely
responsible for the receiver’s act or defaults, unless the mortgage-deed otherwise
provides or unless such acts or defaults are due to the improper intervention of
the mortgagee.

(4) The receiver shall have power to demand and recover all the income of
which he is appointed receiver, by suit, execution or otherwise, in the name either
of the mortgagor or of the mortgagee to the full extent of the interest which the
mortgagor could dispose of, and to give valid receipts accordingly for the same,
and to exercise any powers which may have been delegated to him by the
mortgagee, in accordance with the provisions of this section.

(5) A person paying money to the receiver shall not be concerned to inquire
if the appointment of the receiver was valid or not.

(6) The receiver shall be entitled to retain out of any money received by him, .
for his remuneration, and in satisfaction of all costs, charges and expenses
incurred by him as receiver, a commission at such rate not exceeding five per cent,
on the gross amount of all money received as is specified in his appointment, and,
if no rate is so specified, then at the rate of five per cent. on that gross amount, or

1. Ins. by Act 20 of 1929, sec. 35.
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at such other rate as the court thinks fit to allow, on application made by him for |
that purpose. |

(7) The receiver shall, if so directed in writing by the mortgagee, insure to the ally
extent, if any, to which the mortgagee might have insured, and keep insured |
against loss or damage by fire, out of the money received by him, the mortgaged on
property or any part thereof being of an insurable nature. Plq

(8) Subject to the provisions of this Act as to the application of insurance !
money, the receiver shall apply all money received by him as follows, namely:—

() in discharge of all rents, taxes, land revenue, rates and outgoings 4
whatever affecting the mortgaged property;

(if) in keeping down all annual sums or other payments, and the interest
on all principal sums, having priority to the mortgage in right whereof
he is receiver;

(i) in payment of his commission, and of the premiums on fire, life or other
insurances, if any, properly payable under the mortgage-deed or
under this Act, and the cost of executing necessary or proper repairs
directed in writing by the mortgagee;

(iv) in payment of the interest falling due under the mortgage,

(v) in or towards discharge of the principai moncy, if s> directel in
writing by the mortgagee, _

and shall pay_the residue, of any, of %iic m o y receiy 2d by him to the person pri
who, but for the possess on of the re i ‘er, vo'? have been entitled to receive the sut
income of which ne is . ppcini=d r ce.ver, or who is otherwise entitled to the
mortgaged pof erty. S or

&) The oravisics of sub-section (1) apply only if and as far as a contrary | ca
inter tio ' is ..ot expressed in the mortgage-deed; and the provisions of sub-sections
(2} to (8) inclusive may be varied or extended by the mortgage-deed; and, as so
varied or extended, shall, as far as may be, operate in like manner and with all

the like incidents, effects and consequences, as if such variations or extensions
were contained in the said sub-sections.

(10) Application may be made, without the institution of a suit, to the court
for its opinion, advice or direction on any present question respecting the
management or administration of the mortgaged Property, other than questions of
difficulty or importance not proper in the opinion of the court for summary
disposal. A copy of such application shall be served upon, and the hearing thereof
may be attended by, such of the persons interested in the application as the Court
may think fit.

The costs of every application under this sub-section shall be in the discretion “ﬁ
of the Court. -

(11) In this section, “the Court” means the Court which would have '
jurisdiction in a suit to enforce the mortgage.]

_70. Accession to mortgaged property.—If, after the date of a mortgage, any
accession is made to the mortgaged property, the mortgagee, in the absence of a

contract to the contrary, shall, for the purposes of the security, be entitled to such
accession.,

o , 3.
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Illustrations

(a) A mortgages to'B a certain field bordering on a river. The field is increased by
alluvion. For the purposes of his security, B is entitled to the increase. y

(b) A mortgages a certain plot of building land to B and afterwards erects a house
on the plot. For the purposes of his security, B is entitled to the house as well*as the
plot.
ﬁenewal of mortgaged lease.—When the mortgaged property is a lease
1[**] and the mortgagor obtains a renewal of the lease, the mortgagee, in the
absence of a contract to the contrary, shall, for the purposes of the security, be
entitled to the new lease,  # dming gf SubSifujed Secuniy

72. Right of mortgagee in possession.—*[A mortgagee] may spend such
money as is necessary—

S[shnl-]
(b) for ¥the preservation of the mortgaged property] from destruction,
forfeiture or sale;

(0) for supporting the mortgagor’s title to the property;

(d) for making his own title thereto good against the mortgagor; and

() when the mortgaged property is a renewable lease-hold, for the
renewal of the lease,

and may, in the absence of a contract to the contrarv =dd sich none, ‘o he
principal money, at the rate of interest payable on the j rinc pal, an¢ . v.l.cre no
such rate is fixed, at the rate of nine per cent. pe.” annur v

S[Provided that the expenditur= «f 1 onuy .y the mortgagee under clause (b)
or clause (c) shall n~% be 'eoivec to b2 ri2cessary unless the mortgagor has been
called upon and ba: failed o ta te roper and timely steps to preserve the property
or to support e title.]

Whi 2 b« property is by its nature insurable, the mortgagee may also, in the
.bsenc> i a contract to the contrary, insure and keep insured against loss or
aamage by fire the whole or any part of such property, and the premiums paid for
any such insurance shall be *fadded to the principal money with interest at the
same rate as is payable on the principal money or, where no such rate is fixed, at
the rate of nine per cent. per annum]. But the amount of such insurance shall not
exceed the amount specified in this behalf in the mortgage-deed or (if no such
amount is therein specified) two-thirds of the amount that would be required in
case of total destruction to reinstate the property insured.

Nothing in this section shall be deemed to authotise the mortgagee to insure
when an insurance of the property is kept up by or on behalf of the mortgagor to
the amount in which the mortgagee is hereby authorised to insure.

1. The words “for a term of years” omitted by Act 20 of 1929, sec. 36.
Subs. by Act 20 of 1929, sec. 37, for “When, during the continuance of the mortgage, the
mortgagee takes possession of the mortgaged property, he”.
Clause (a) omitted by Act 20 of 1929, sec. 37.
. Subs. by Act 20 of 1929, sec. 37, for “its preservation”.
. Ins. by Act 20 of 1929, sec. 37. 4
. Subs. by Act 20 of 1929, sec. 37, for certain words.
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173, Right to proceeds of revenue sale or compensation on acquisition.—(1)
Where the mortgaged property or any part thereof or any interest therein is sold
owing to failure to pay arrears of revenue or other charges of a public nature or
rent due in respect of such property, and such failure did not arise from any
default of the mortgagee, the mortgagee shall be entitled to claim payment of the
mortgage-money, in whole or in part, out of any surplus of the sale-proceeds
remaining after payment of the arrears and of all charges and deductions directed
by law. Do of  Subeitoed g cundy—

(2) Where the mortgaged ]S’mperty or any part thereof or any interest therein
is acquired under the Land Acquisition Act, 1894 (1 of 1894); or any other
enactment for the time being in force providing for the compulsory acquisition of
immoveable property, the mortgagee shall be entitled to claim payment of the
mortgage-money, in whole or in part, out of the amount due to the mortgagor as
compensation. '

(3) Such claims shall prevail against all other claims except those of prior
encumbrancers, and may be enforced notwithstand ing that the principal money
on the mortgage has not become due.]

74. Right of subsequent mortgagee to pay off prior mortgagee.—[Rep. vy the
Transfer of Property (Amendment) Act, 1929 (20 of 1929), see. 39.1

75. Rights of mesne mortgagee against prior and s 1bs. quet n or';.gees,—
[Rep. by the Transfer of Property (Amendment) A.: 1929 120 0, 1925, sec. 39.)

_76. Liabilities of mortgagee in | P08 "ess ‘01 .—When, during the continuance of
the mortgage, the martg \o=~ fa es | os: essin or the mortgaged property,—
(@) hemu.tmanzze te property as a person of ordinary prudence would

00 iy '?'1 ronoge it i it were his own:

vl W= LS . s

9 ;_,:-='." @) h2n.ast use his best endeavours to collect the rents and profits thereof;
5 (~ ) he must, in the absence of a contract to the contra ,out of the income
e W Ly

" (95 of the property, pay the Government revenue, all other charges of a
9%~ public nature *[and all rent] accruing due in respect thereof during
4 such possession, and any arrears of rent in default of payment of

which the property may be summarily sold;

(d) he must in the absence of a contract to the ~contrary, make such
- necessary repairs of the property as he can pay for out of the rents and
profits thereof after deducting from such rents and profits the
payments mentioned in clause (c) and the interest on the principal
money;

() he must not commit any act which is destructive or permanently
injurious to the property;

(f) where he has insured the whole or any part of the property against loss
or damage by fire, he must, in case of such loss or damage, apply any
money which he actually receives under the policy or so much thereof
as may be necessary, in reinstating the property, or, if the mortgagor
so directs, in reduction or discharge of the mortgage-money;

1. Subs. by Act 20 of 1929, sec. 38, for section 73.
2. Ins. by Act 20 of 1929, sec. 40.
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(g) he must keep clear, full and accurate accounts of all sums received and
spent by him as mortgagee, and, at any time during the continuance
of the mortgage, give the mortgagor, at his request and cost, true copies
of such accounts and of the vouchers by which they are supported;’

(h) his receipts from the mortgaged property, or, where such property is
personally occupied by him, a fair occupation-rent in respect thereof,
shall, after deducting the expenses '[properly incurred for the
management of the property and the collection of rents and profits and
the other expenses] mentioned in clauses (c) and (d), and interest
thereon, be debited against him in reduction of the amount (if any) from
time to time due to him on account of interest 2[***] and, so far as such
receipts exceed any interest due, in reduction or discharge of the
mortgage-money; the surplus, if any, shall be paid to the mortgagor;

(i) when the mortgagor tenders, or deposits in the manner hereinafter
provided, the amount for the time being due on the morigage, the
mortgagee must, notwithstanding the provisions in the other clauses
of this section, account for his °[***] receipts from the mortgaged
property from the date of the tender or from the earliest time whenhe
could take such amount out of court, as the case may be [and shall
not be entitled to deduct any amount therefrom on account of any
expenses incurred after such date or time in connection with the
mortgaged property].

Loss occasioned by his default.—If the mortgagee fails t¢ per ‘orm any of e
duties imposed upon him by this secticn, he may when accoun s an t2ien
pursuance of a decree made ander th:- Cha ter b Jepited w th tue loss, if any,
occasioned by such fe lure.

77. R~=eits 111 eu of 1 1te vest —. lothing in section 76, clauses (b), (d), (g) and
(1), applizs to ¢asvt wi.ae there is a contract between the mortgagee and the
m rtgag o \at the receipts from the mortgaged property shall, so long as the
mortgagee is in possession of the property, be taken in lieu of interest on the
principal meney, or in lieu of such interest and defined portions of the principal.

Priority
78. Postponement of prior mortgagee.—Where, through the fraud,
misrepresentation or gross neglect of prior mortgagee, another person has been

induced to advance money on the security of the mortgaged property, the prior
mortgagee shall be postponed to the subsequent mortgagee.

79. Mortgage to secure uncertain amount when maximum is expressed.—If
a mortgage made to secure future advances, the performance of an engagement or
the balance of a running account, expresses the maximum to be secured thereby,
a subsequent mortgage of the same property shall, if made with notice of the prior
mortgage, be postponed to the prior mortgage in respect of all advances or debits
not exceeding the maximum, though made or allowed with notice of the
subsequent mortgage.

1. Ins. by Act 20 of 1929, sec. 40.

2. The words “on the mortgage-money” omitted by Act 20 of 1929, sec. 40.
3. The word “gross” omitted by Act 20 of 1929, sec. 40.
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llustration

A mortgages Sultanpur to his bankers, B & Co,, to secure the balance of his account
with them to the extent of Rs.10,000, A then mortgages Sultanpur to C, to secure
Rs.10,000, € having notice of the mortgage to B & Co., and C gives notice to B & Co. of
the second mortgage. At the date of the second mortgage, the balance due to B & Co,
does not exceed Rs. 5,000. B & Co, subsequently advance to A sums making the balance
of the account against him exceed the sum of R5.10,000. B & Co. are entitled, to the extent
of Rs.10,000, to priority over C.

80. Tacking abolished.—[Rep. by the Transfer of Property (Amendment) Act, 1929
(20 of 1929), sec. 41.]

Marshalling and Contribution

£ 1% 1[81. Marshalling, securities.—If the owner of two or more properties

[ mortgages them to one person and then mortgages one or more of the properties

i toanother person, the subsequent mortgagee is, in the absence of a contract to the

1ot icontrary, entitled to have the prior mortgage-debt satisfied out of the property or

" properties not mortgaged to him, so far as the same will extend, but not so as to

prejudice the rights of the prior mortgagee or of any other person who has for
consideration acquired an interest in any of the properties.]

_ 82 Contribution to mortgage-debt.—2[Where propert; subiac: to . muiyag
belongs to two or more persons having distinct and sepa. ate | ghtt of « wi._.ship
therein, the different shares in or parts of such ==aperty  wne 1 by such persons
are, in the absence of a contract to the cersiery, lislie to cortribute rateably to the
debt secured by the mortrage, an, o, th, pui 20~ <, determining the rate at which
each such share or pacts v vor ‘ribue, he value thereof shall be deemed to be
its value at the da.» of the mo tg. ge after deduction of the amount of any other
mortgage or .ha ge to v hich it may have been subject on that date.]

| WY, re, <f 1 ro properties belonging to the same owner, one is mortgaged to
! secui 2 0°.- debt and then both are mortgaged to secure another debt, and the former
f <Leis paid out of the former property, each property is, in the absence of a contract

to the contrary, liable to contribute rateably to the latter debt after deducting the
amount of the former debt from the value of the property out of which it has been
paid. ot Btheeen  merihalling  and tmivibsbn - preyed!-
| Nothing in this section applies to a property liable u o the :
| claim of the *[subsequent] mortgagee,

|

| Deposit in Court

_-83. Power to deposit in Court money due on mortgage.
principal money Y[payable in respect of any mortgage has b
a suit for redemption of the mortgaged property is barred,
other person entitled to institute such suit, may deposit, in
might have instituted such suit, to the account of the m
remaining due on the mortgage.

T any :

. Subs. by Act 20 of 1929, sec. 42, for section 81.

. Subs. by Act 20 of 1929, sec. 43, for the original paragraph,
. Subs. by Act 20 of 1929, sec, 43, for “second”. i

- Subs. by Act 20 of 1929, sec. 44, for “has become payable”.

B W N =
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Right to money deposited by mortgagor.—The court shall thereupon cause
written notice of the deposit to be served on the morigagee, and the mortgagee may,
on presenting a petition (verified in manner prescribed by law! for the verification
of plaints) stating the amount then due on the mortgage, and his willingness to
accept the money so deposited in full discharge of such amount, and on depositing
in the same Court the mortgage-deed *[and all documents in his possession or
power relating to the mortgaged property], apply for and receive the money, and
the mortgage-deed, “[and all such other documents] so deposited shall be delivered
to the mortgagor or such other person as aforesaid.

3[Where the mortgagee is in possession of the mortgaged property, the court
shall, before paying to him the amount so deposited, direct him to deliver
possession thereof to the mortgagor and at the cost of the mortgagor either to re-
transfer the mortgaged property to the mortgagor or to such third person as the
mortgagor may direct or to execute and (where the mortgage has been effected by
a registered instrument) have registered an acknowledgement in writing that any
right in derogation of the mortgagor’s interest transferred to the mortgagee } <5
been extinguished.]

84, Cessation of interest.—When the mortgagor or Luch ot er ersor as
aforesaid has tendered or deposited in Court under s ctio. 83 th: amount
. remaining due on the mortgage, interest on the p~:=cipal m mey shall cease from
the date of the tender or #[in the case of a der..it, v.cre no previous tender of such
amount has been made] as soon as th= n or, zagu r ¢ ~uch other person as aforesaid
has done all that has #» be du. e Ly hin 1y enable the mortgagee to take such
amount out of Court, “[and 1 e 19t e required by section 83 has been served on
the mortgagee:

Provia:d ‘hat, where the mortgagor has deposited such amount without
heving 1mad » a _revious tender thereof and has subsequently withdrawn the
sar e or a..y part thereof, interest on the principal money shall be payable from the
date of such withdrawal.]

Nothing in this section or in section 83 shall be deemed to deprive the
mortgagee of his right to interest when there exists a contract that he shall be
entitled to reasonable notice before payment or tender of the mortgage-money ¢[and
such notice has not been given before the making of the tender or deposit, as the

case may be].
Yl @ \dnen m &% Auth omer persan oy

85. Parties fendered o Aeportted M coun- V| 83 ¢ TPa of
Civil Procedure, Try AWOUAE ‘Eikdloma Ao En e e i~

e Phnd pad movey . Ahald Ceoae grom dadt o} lerdsr
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1Foreclosure and Sale

86 to 90.—[Rep. l{i{ the Code of Civil Procedure, 1908 (5 of 1908), sec. 156 and
Sch. V.1 Cuks
[ 5 L\_.fcl’ e m AP e
-9y lose cloac A2 }éedemption
%91, Persons who may sue for redemption.—Besides the mortgagor, any of

“the following persons may redeem, or institute a suit for redemption of, the
mortgaged property, namely:—

(a) any person (other than the mortgagee of the interest sought to be

redeemed) who has any interest in, or charge upon, the property
mortgaged or in or upon the right to redeem the same;

(b) any surety for the payment of the mortgage-debt or any part thereof; or

(c) any creditor of the mortgagor who has in a suit for the administration
of his estate obtained a decree for sale of the mortgaged property.]

%[92. Subrogation.—Any of the persons referred to in section 91 (other than
the mortgagor) and any co-mortgagor shall, on redeeming property subject to the
mortgage, have, so far as regards redemption, foreclosure or sale of such property,
the same rights as the mortgagee whose mortgage he redeems may have against
» the mortgagor or any other mortgagee.

The right conferred by this section is called the right of sub:og ition, ind a
person acquiring the same is said to be subrogated wc the -ighi; of ‘he mv rtg.gee
whose mortgage he redeems.

A person who has advanced *o . mc rtg = or money with which the mortgage
has been redeem~d .h>" be sub ogitec to . rights of the mortgagee whose
mortgage has reen re leeine, if he mortgagor has by a registered instrument
agreed tl ot i uch pe 'scns chail be so subrogated. |

No.h ng n trus section shall be deemed to confer a right of subrogation on any
pereca unless the mortgage in respect of which the right is claimed has been
redeemed in full.

COMMENTS
The payment of mortgage money after the preliminary decree has been passed will
not make any difference to the right of the respondents for subrogation when all the

requirements of section 92 are in existence; Kadanba Sugar Industries Pot. Ltd. v. Devru
Ganapathi Hegde Bahairi, AIR 1993 Kant 288,

93. Prohibition of tacking.—No mortgagee paying off a prior mortgage,
whether with or without notice of an intermediate mortgage, shall thereby acquire
any priority in respect of his original security; and, except in the case provided for
by section 79, no mortgagee making a subsequent advance to the mortgagor,
whether with or without notice of an intermediate mortgage, shall thereby acquire
any priority in respect of his security for such subsequent advance.

1. For the repealed provisions, as re-enacted, see the Code of Civil Procedure, 1908 (5 of
1908), Sch. I, Order XXXIV.

2. Subs. by Act 20 of 1929, sec. 46, for section 92.

3. Ins. by Act 20 of 1929, sec. 47, Earlier sections 92 to 94 were repealed by Act 5 of 1908,
sec. 156 and Sch.V.
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94. Rights of mesne mortgagee.—Where a property is mortgaged for successive
debts to successive mortgagees, a mesne mortgagee has the same rights against
mortgagees posterior to himself as he has against the mortgagor.] 4

'[95. Right of redeeming co-mortgagor to expenses.—Where one of several
mortgagors redeems the mortgaged property, he shall, in enforcing his right of
subrogation under section 92 against his co-mortgagors, be entitled to add to the
mortgage money recoverable from them such proportion of the expenses properly
incurred in such redemption as is attributable to their share in the property.]

*[96. Mortgage by deposit of title-deeds.—The provisions hereinbefore
contained which apply to a simple mortgage shall, so far as may be, apply to a
mortgage by deposit of title-deeds.

*[97. Application of proceeds.—[Rep. by the Code of Civil Procedure, 1908 (5 of
1908), sec. 156 and Sch. V.

: Anomalous Mortgages
98. Rights and liabilities of parties to anomalous mortgages.—In the case of
ilan anomalous mortgage] the rights and liabilities of the parties shall be
determined by their contract as evidenced in the mortgage-deed, and, so far as such

contract does not extend, by local usage. :

COMMENTS
The mortgagee was given the right to sell the property i | is P sses ion or the
realisation of mortgage debt in the case the mortgagor defaulted in Dayn ent ¢ mutgage
debt. The mortgagee had to pay a monthl, sum ~F Rs 35 b wards  exce s profits” after
adjusting the balance towards interest or ti e 1 orty 3g  amount. It has been held that
payment of Rs. 85 was ~_lre1 t fuo th proer v ar 1 the morigagee was not a lessee,
but the mortgage was a. anoma ous o tgag and rights and liabilities of the mortgagee
were to be deterr ‘ne 1 accorc iny to Laction 98 of Transfer of Property Act; Hathika

v Puthyap ra il Pod w20, AIR 1994 Ker 141.

Attachment of Mortgaged Property J
%173, Attachment of mortgaged property.—[Rep. by the Code of Civil Procedure,
1908 (5 of 1908), sec.156 and Sch. V.]
5, Charges gy ’x)ﬁm (& N LIPS
100. Charges.—Where immoveable property of one person is by act of parties
or operation of law made security for the payment of money to another, and the
transaction does not amount to a mortgage, the later person is said to have a
charge on the property; and all the provisions hereinbefore contained S[which
apply to a simple mortgage shall, so far as may be, apply to such charge].

1. Subs. by Act 20 of 1929, sec. 48, for section 95.

2. Subs. by Act 20 of 1929, sec. 48, for section 96. Earlier section 96 was repealed by
Act 5 of 1908, sec. 156 and Sch. V. ‘

3. For the repealed provisions as re-enacted, see the Code of Civil Procedure, 1908 (5 of
1908), Sch, I, Order XXXIV, rules 12 and 13.

4. Subs. by Act 20 of 1929, sec. 49, for “a mortgage, not being a simple mortgage, a
mortgage by conditional sale, an usufructuary mortgage or an English mortgage or a
combination of the first and third, or the second and third, of such forms”.

5. For the repealed provisions as re-enacted, see the Code of Civil Procedure, 1908 (5 of
1908), Sch. I, Order XXXIV, rule 14. 4

6. Subs. by Act 20 of 1929, sec. 50, for “as to a mortgagor shall, so far as may be, apply
to the owner of such property, and the provisions of sections 81 and 82 shall, so far as
may be, apply to the person having sugh charge”.
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Nothing in this section applies to the charge of a trustee on the trust-property
for expenses properly incurred in the execution of his trust, '[and, save as
otherwise expressly provided by any law for the time being in force, no charge
shall be enforced against any property in the hands of a person to whom such
property has been transferred for consideration and without notice of the charge].

2[101. No merger in case of subsequent encumbrance.—Any mortgagee of, or
person having a charge upon, immoveable property, or any transferee from such
mortgagee or charge-holder, may purchase or otherwise acquire the rights in the
property of the mortgagor or owner, as the case may be, without thereby causing
the mortgage or charge to be merged as between himself and any subsequent
mortgagee of, or person having a subsequent charge upon, the same property; and
no such subsequent mortgagee or charge-holder shall be entitled to foreclose or sell
such property without redeeming the prior mortgage or charge, or otherwise than
subject thereto.]

Notice and Tender

102, Service or tender on or to agent.—Where the person on or tc »hom any
notice or tender is to be served or made under this Chapter does roi re:ide in the
district in which the mortgaged property or some part thereof it siiuav?, scivice or
tender on or to an agent holding a general power-of attorney fro n Luch person or
otherwise duly authorised to accept such service or ende: shall be deemed
sufficient.

3[Where no person or agent-on v...y such notice should be served can be
found or is known] to the persor roqured to serve the notice, the latter person may
apply to any court it whick a svit might be brought for redemption of the
mortgaged prope.ty, an ( suh court shall direct in what manner such notice shall
be served, and a.., 1otive served in compliance with such direction shall be
deemed suff Jent:

4 Pravided inat, in the case of a notice required by section 83, in the case of
a dep rsi., the application shall be made to the court in which the deposit
1 as been made.]

3[Where no person or agent to whom such tender should be made can be found
or is known] to the person desiring to make the tender, the latter person may
deposit 9[in any Court in which a suit might be brought for redemption of the
mortgaged property] the amount sought to be tendered, and such deposit shall
have the effect of a tender of such amount.

103. Notice, etc., to or by person incompetent to contract.—Where, under the
provisions of this Chapter, a notice is to be served on or by, or a tender or deposit ~
made or accepted or taken out of court by, any person incompetent to contract,

1. Added by Act 20 of 1929, sec. 50.
2. Subs. by Act 20 of 1929, sec. 51, for section 101.

3. Subs. by Act 20 of 1929, sec. 52, for “Where the person or agent on whom such notice
should be served cannot be found in the said district, or is unknown”.

4, Ins. by Act 20 of 1929, sec. 52.

5. Subs. by Act 20 of 1929, sec. 52, for “Where the person or agent to whom such tender
should be made cannot be found within the said district or is unknown”.

6. Subs. by Act 20 of 1929, sec. 52, for “in such Court as last aforesaid”.
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such notice may be served '[on or by] or tender or deposit made, accepted or taken,
by the legal curator of the property of such person; but where there is no such
curator, and it is requisite or desirable in the interest of such person that a notice
should be served or a tender or deposit made under the provisions of this Chapter,
application may be made to any court in which a suit might be brought for the
redemption of the mortgage to appoint a guardian ad litem for the purpose of
serving or receiving service of such notice, or making or accepting such tender, or
making or taking out of court such deposit, and for the performance of all
consequential acts which could or ought to be done by such person if he
were competent to contract’; and the provisions of 3[order XXXII in the First
Schedule to the Code of Civil Procedure, 1908 (5 of 1908)] shall, so far as may be,
apply to such application and to parties thereto and to the guardian appointed
thereunder, D

104 Power to make rules.—The High Court may, from time to time, make rules
consistent with this Act for carrying out, in itself and in the Courts of Civil
Judicature subject to its superintendence, the provisions contained in this Chapter.

CHAPTER V
OF LEASES OF IMMOVEABLE PROPERTY (105 ~117)

105, Lease defined.—A lease of immoveable Erope?ty is a transfer >f 1 nigh
to enjoy such property, made for a certain time, express or um lie . or 1 pu rpetu ty,
in consideration of a price paid or promised, or of ... ney, a ¢ hare of ¢.~rs, service
or any other thing of value, to be ren-e-ec peiio cally or oi. specified occasions

to the transferor by th.e uan ¥eive, vho ac ept. the iransfer on such terms.
Lessor, lessee, p.:iun a\d rent defined.—The transferor is called the
lessor, Fue “rans € e is cal ad the lessee, the price is called the premium, and the

money, “ua e, = rv.ce or other thing to be so rendered is called the rent.

COMMENTS

Distinction - Lease from License

Lease is not a mere contract but envisages and transfers an interest in the demised
property by creating a right in favour of lessee in rem. License only makes an action
lawful which without it would be unlawful but not transfer any interest in favour of
licensee in respect of property; Mangal Amusement Park (P) Ltd. v. State of Madhya Pradesh,
AIR 2012 SC 3325: JT 2012 (8) SC 350: 2012 (8) SCALE 19: 2012 (6) SLT 542. X

Lease

(i) If the agreement between the parties shows an intention to create an interest in
the property in favour of the grantee what results is said to be a lease. A licensee on
the other hand does not create an interest in property; Mrs. Karuna Manoharlal Ohi v,
Vipinbhai U. Sanghani, AIR 1993 Bom 177.

(ii) The furniture and fittings and the tools and implements which have been given
alongwith the shop were not meant for the beneficial use of the shop but were meant
exclusively for running of the hair dressing saloon, thus creating a lease of the business
and not a lease of the shop; Vidya Wati v. Hansraj, AIR 1993 Del 187.

Lessee
A lessee of a property has a right to possession and enjoyment of the devise to the
exclusion of the lessor whereas a licensee does not have such a right. Since the appellant

1. Ins. by Act 20 of 1929, sec. 53.

2. As to persons competent to contract, see sections 11 and 12 of the Indian Contract
Act, 1872 (9 of 1872).

3. Subs. by Act 20 of 1929, sec. 53, for “Chapter XXXI of the Code of Civil Procedure”.
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had the \S€iTres %‘ e possession and enjoyment of the disputed property, he was
a lessee O seagstered ‘e; Ajab Singh v. Shital Puri, AIR 1993 All 138.
Licence, o aliimany : )
Th 1 all the supervisory powers to regulate the running of the
refreshr oy by (mal  clusive right was created in favour of the caterer to run the
refreshr bo nanner the caterer choose to do so. Since there is no transfer
of inter secpraud ] as per the terms of agreement, the document can be termed
as ligeny a - lease; Lidai Pratap Singh™ v. Collector Varanasi, AIR 1991 All 104.
m HeomPonied  cortain leases in absence of written contract or local
usage.- %) Aelfveny ceof acontractor local law or usage to the contrary, a lease
of imm d for agricultural or manufacturing fp irposes shall be deemed
tobea P Posseanin o year, terminable, on the part o elilt%pgr lessor or lessee, hf
six moi a lease of immovable property for any other purpose shall
be deer ¢ from month to month, terminable, on the part of either
lessor ¢ eq_gig%imﬁce. oy by ¥esistered  dowmng-
J ing contained iiiu alqu other law for the time being
in force, the period mentioned in sub-section (1) shall commence from the date of
receipt of notice. Y b
' "“”(gT'?ﬁ;“ﬁ‘Gtice under sub-section (1) shall not be deemed to be invalid merely
because the period mentioned therein falls short of the period specified under that
sub-section, where a suit or proceeding is filed after the expiry of the peric’
mentioned in that sub-section.
(4) Every notice under sub-section (1) must be ir . utinz sig ned by or on
behalf of the person giving it, and either be sent by pcst te the sarl * v.lo is
.sintended 1o be bound by it or be tendered or €. ered pe 'son. lly to such party,
or to one of his family or servants at k's re id = ., or (if s\.ch tender or delivery

is not practicable) affis 2d to a ~uns) ict ous >a.* ¢ the property.]

(15 \1"‘@“\“& cil Ct M1 IENTS i b
: ALY >00% 1f any merton [l 0 the contrary that the lease was for a fixed term or to be a

"

~early ‘»as - ‘n: ead of ¢ lese from month to month he has to prove by legal, valid and
reiale v dewe, T ._cefore the burden lay upon the defendant to prove his contrary
¢cl=um tha. easc was for a fixed term of five years and the lease would be entered at the
0, tien and wish of the lessee; Punjab National Bank v. Ganga Narain Kapur, AIR 1994 All
]

e ertove Perad PR i =
PGt ¢ noti \eant (DT e mockd | — ‘E"'A.E = i‘\qzi'}uﬂu ur'-B«_ % '.‘ I':l‘l\!f |,
ey Service ol notice i by, dor PefF e i B
" s VOO (i) Ttis well settled law that once a notice is sent under rp.?ster d post with A/D with
oo rsement of the postal peon

e

X4 o

¥
e

s N

u
A

e proper stamp and proper address and is returned with an ens
o
i

efused” then there is a presumption of tender and refusal amounting to good service
_of notice. However, said gresumptinn is rebutable; Kanak Pramanik v. Indrajit
* Bandopadhyay, AIR 2013 Cal 60,

p*® (i) Notice sent on correct address to addressee who refused to accept it. Presumption

lies with regard to notice on addressee/defendant. It is addressee/defendant who has to

s 1. Subs, by Act 3 of 2003, sec. 2, for section 106 (w.e.l. . Section 106, before
e substitution, stood as under: e

"106. Duration of certainn leases fn absence of wiitten comtret or local usage—In the absence
of a contract or local law or usage to the contrary, a lease of immoveable property for
agricultural or manufacturing purposes shall be deemed to be a lease from year to year,
terminable, on the part of either lessor or lessee, by six months’ notice expiring with the
end of a year of the tenancy; and a lease of immoveable property for any other purpose
shall be deemed to be a lease from month to month, terminable, on the part of either lessor
or lessee, by fifteen days’ notice expiring with the end of a month of the tenancy.

Every notice under this section must be in writing, signed by or on behalf of the person
giving it, and ecither be sent by post to the party who is intended to be bound by it or
be tendered or delivered personally to such party, or to one of his family or servants at
his residence, or (if such tender or delivery is not practicable) affixed to a conspicuous

part of the property".
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prove that either notice was not sent on correct address or same was not served upon
him; Kali Ram v. Mirza Wakar Ali, AIR 2005 NOC 296 (UP).

*107. Leases how made.—A lease of immoveable property from year to year,
or for any term exceeding one year or reserving a yearly rent, can be made only
by a registered instrument. [ mias -~ (eane EEBABOY Sl (mEn @ be mukd w Ao
~ [All other leases of immoveable property may be made either by a registered
instrument or by oral agreement accompanied by delivery of possession.

[Where a lease of immoveable property is made by a registered instrument,
such instrument or, where there are more instruments than one, each such
instrument shall be executed by both the lessor and the lessee:]

Provided that the State Government may *[***] from time to time, by notification
in the Official Gazette, direct that leases of immoveable property, other than leases
from year to year, or for any term exceeding one year, or reserving a yearly rent,
or any class of such leases, may be made by unregistered instrument or by oral
agreement without delivery of possession.]

COMMENTS

Lease of immoveable property

The legislature intended that a lease of immoveable property for a period of = ure
than one year should be made by a registered deed. But if a lease of in moves le
property for a term of more than one year is not made by a . egis'-ied deec oris malc
orally, then in such cases the presumption about the duration »f le. se u.'de. secuon 106
will apply; Punjab National Bank v. Gaiga Nev+in [ apu, AIR 1194 Il 221.

Lease not to apply agriculi 1ral le: re A
Principle of sect on 107 vhi h «nvis: ge moae in which lease is to be made do not
apply to agricvltui al wcase® £ *ar Lingls v. Jiledar Singh, AIR 2005 MP 157.
Natuie 0 ' levs:
If @ oas. agreement is neither a registered document nor an oral argeement
« cecapanied by delivery of possession, it cannot create lessor and lessee relationship.
Such document shall not effect any immoveable property nor be received as evidence of

any transaction affecting such property; Chemical Sales Agencies v. Naraini Newar, AIR 2005
Del 76.

- 108. Rights and liabilities of lessor and lessee.—In the absence of a contract
or local usage to the contrary, the lessor and the lessee of immoveable property,
as against one another, respectively, possess the rights and are subject to the
liabilities mentioned in the rules next following, or such of them as are applicable

to the property leased:—

(A) Rights and Liabilities of the Lessor

(@) The lessor is bound to disclose to the lessée any material defect _‘m the
property, with reference to its intended use, of which the former is and
the latter is not aware, and which the latter could net with ordinary
care discover;

1. As to limitation to the territorial operation of section 107, see section 1, supra, mt;";‘g;;’?
extends to every cantonment—sce section 287 of the Cantonments Act, 1924 (2 ol ).

2. Subs. by Act 6 of 1904, sec. 5, for the original paragraph.

Ins. by Act 20 of 1929, sec. 55,

4. The words “with the previous sanction of the Governor General in Council” omitted by
the A.O. 1937.
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(b) the lessor is bound on the lessee’s request to put him in possession of
the property;

(c) the lessor shall be deemed to contract with the lessee that, if the latter
pays the rent reserved by the lease and performs the contracts binding
on the lessee, he may hold the property during the time limited by the
lease without interruption.

The benefit of such contract shall be annexed to and go with the lessee’s
interest as such, and may be enforced by every person in whom that interest is for
the whole or any part thereof from time to time vested.

(B) Rights and Liabilities of the Lessee I

(d) If during the continuance of the lease any accession is made to the
property, such accession (subject to the law relating to alluvion for the
time being in force) shall be deemed to be comprised in the lease;

(e) ifby fire, tempest or flood, or violence of an army or of a mob, or other |
irresistible force, any material part of the property be wholly destroyed
or rendered substantially and permanently unfit for the purposes for
which it was let, the lease shall, at the option of the lessee. b~ void:

Provided that, if the injury be occasioned by the wro.aful ict or
default of the lessee, he shall not be enti led ‘o avail imself of the
benefit of this provision;

(f) if the lessor neglects to mi ke, vi "in a reasorable time after notice, any
repairs wh ch he il pound om ke i the property, the lessee may make
the ‘ame hi nse £, : nd a *duct the expense of such repairs with interest
from tne -e1 t, 0i otnerwise recover it from the lessor;

() 17 he icesor neglects to make any payment which he is bound to make,
and which, if not made by him, is recoverable from the lessee or against
the pfoperty, the lessee may make such payment himself, and deduct
it with interest from the rent, or otherwise recover it from the lessor;

(h) the lessee may ![even after the determination of the lease] remove, at
any time ([whilst he is in possession of the property leased but not
afterwards] all things which he has attached to the earth; provided he
leaves the property in the state in which he received it;

(i) when a lease of uncertain duration determines by any means except
the fault of the lessee, he or his legal representative is entitled to all the
crops planted or sown by the lessee and growing upon the property
when the lease determines, and to free ingress and egress to gather and !
carry them;

() thelessee may transfer absolutely or by way of mortgage or sub-lease
the whole or any part of his interest in the property, and any transferee
of such interest or part may again transfer it. The lessee shall not, by
reason only of such transfer, cease to be subject to any of the liabilities
attaching to the lease;

a.

1. Ins. by Act 20 of 1929, sec. 56.
2. Subs. by Act 20 of 1929, sec. 56, for “during the continuance of the lease”.
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Nothing in this clause shall be deemed to authorise a tenant having
an untransferable right of occupancy, the farmer of an estate in respect
of which default has been made in paying revenue, or the lessee of an
estate under the management of a Court of Wards, to assign his interest
as such tenant, farmer or lessee;

the lessee is bound to disclose to the lessor any fact as to the nature
or extent of the interest which the lessee is about to take, of which the
lessee is, and the lessor is not, aware, and which materially increases
the value of such interest;

the lessee is bound to pay or tender, at the proper time and place, the
premium or rent to the lessor or his agent in this behalf;

the lessee is bound to keep, and on the termination of the lease to
restore, the property in as good condition as it was in at the time when
he was put in possession, subject only to the changes caused by
reasonable wear and tear or irresistible force, and to allow the lessor
and his agents, at all reasonable times during the term, to enter upon
the property and inspect the condition thereof and give or leave notice
of any defect in such condition; and, when such defect has been carzcd
by any act or default on the part of the lessee, his ezrvants or . ge..ic

he is bound to make it good within three months a. ter « uch 1ot re s
been given or left; ‘

if the lessee becomes aware of &ny oro ‘ec 1ng; to recover the property
or any part the=a0i < oi any e crochment made upon, or any
interference with. the leso1's rights concerning such property, he is
bound tc zive, witl r asonable diligence, notice thereof to the lessor;
tne .3ss> n 1y use the property and its products (if any) as a person
o o.linary prudence would use them if they were his own; but he
must not use, or permit another to use, the property for a purpose other
than that for which it was leased, or fell [or sell] timber, pull down
or damage buildings ![belonging to the lessor, or] work mines or
quarries not open when the lease was granted, or commit any other act
which is destructive or permanently injurious thereto;

he must not, without the lessor’s consent, erect on the property any
permanent structure, except for agricultural purposes;
on the determination of the lease, the lessee is bound to put the lessor
into possession of the property.

COMMENTS

(i) Under clause (o) the lessee must not use or permit another to use the property
for a purpose other than that for which it was leased. The premises were let out to the
tenant for sugarcane juice business but was using the premisés for selling readymade
clothes thereby contravening the provisions of the Act; Dashrath Baburao Sangale v.
Kashinath Bhackar Datta, AIR 1993 SC 2646, :

(ii) The respondent is liable to be evicted on the ground of wilful denial of title and
wilful default in the payment of rent; Kanuthi Madalichamy v. Thangarathing Nadar, AIR
1991 Mad 229.

1. Ins. by Act 20 of 1929, sec. 56.

*
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109. Rights of lessor’s transferee.—If the lessor transfers the property leased,
or any part thereof, or any part of his interest therein, the transferee, in the absence
of a contract to the contrary, shall possess all the rights, and, if the lessee so elects,
be subject to all the liabilities of the lessor as to the property or part transferred
so long as he is the owner of it; but the lessor shall not, by reason only of such
transfer cease to be subject to any of the liabilities imposed upon him by the lease,
unless the lessee elects to treat the transferee as the person liable to him:

Provided that the transferee is not entitled to arrears of rent due before the
transfer, and that, if the lessee, not having reason to believe that such transfer has
been made, pays rent to the lessor, the lessee shall not be liable to pay such rent
over again to the transferee.

The lessor, the transferee and the lessee may determine what proportion of the
premium or rent reserved by the lease is payable in respect of the part so
transferred, and, in case they disagree, such determination may be made by any
Court having jurisdiction to entertain a suit for the possession of the property
leased.

COMMENTS

Successor in interest

When right, title and interest in immoveable property st-..u tra- ofe red 'y oper ation
of law, the spirit behind section 109 would apply and suc xsso1 in ir ‘eres. would be
entitled to the rights of the predecessor. Therefore the suit i led 1 v ejectment filed by
the successor Board was competent: Vasant Ku:war ‘adhakish n Vora v. The Board of
Trustees of the Port of Bombay, AIR 1991 £7. 14

Absence of contract

It appears fro-.i sectic - 10. th. t pro ision stands only in the absence of any contract
to the contrary; N»mni Bas k v. Xal,ani Rakshit, AIR 2005 Cal 163.

110 B Jw ion of .ay on which term commences.—Where the time limited by
a'zas 2 0. 11n < veable property is expressed as commencing from a particular day,
in <o pu.ing that time such day shall be excluded. Where no day of
coL.uencement is named, the time so limited begins from the making of the lease.

Duration of lease for a year.—Where the time so limited is a year or a numiber
of years, in the absence of an express agreement to the contrary, the lease shall last
during the whole anniversary of the day from which such time commences.

Option to determine lease.—Where the time so limited is expressed to be
terminable before its expiration, and the lease omits to mention at whose option
it is 50 terminable, the lessee, and not the lessor, shall have such option.

111. Determination of lease.—A lease of immoveable property determines—

_ay by efflux of the time limited thereby;

& where such time is limited conditionally on the happening of some
event—by the happening of such event:

() where the interest of the lessor in the ' property terminates on, or his
power to dispose of the same extends only to, the happening of any
event—by the happening of such event;

(d) in case the interests of the lessee and the lessor in the whole of the
property become vested at the same time in one person in the same

, right; i
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d _fey by express surrender; that is to say, in case the lessee yields up his
e interest under the lease to the lessor, by mutual agreement between
k them;
d | —H—By implied surrender; - MAANS (an B mads 1,‘:(‘“5 ' .
h | Ag) by forfeiture; that is to say, (1) in case the lessee breaks an express
e | condition which provides that, on breach thereof, the Tessor may re-
enter '[*%]; or (2) in case the Tessee renounces his character as such by
e | setting up a title in a third person or by claiming title in himself; *[or
is (3) the lessee is adjudicated an insolvent and the lease provides that
it the lessor may re-enter on the happening of such event]; and in *[any
_ of these cases] the lessor or his transferee “[gives notice in writing to
b the lessee of] his intention to determine the lease;
0 (® on the expiration of a notice to determine the lease, or to quit, or of
' intention to quit, the property leased, duly given by one party to the
V other. FTG‘M,,,M{M ud \eaant = by =rn Wy '-‘11:}‘“ t

Illustration to clause (f) By wprs ll"ﬁt::im '5":::3 ol "r'fa"'r'

A lessee accepts from his lessor a new lease of the property leased, to take effe

during the continuance of the existing lease. This is'an implied surrender of the

former lease, and such lease determines thereupon.
COMMENTS

e —

Doctrine of merger - -y
‘The doctrine of merger is attricted whe-. a lea eho. 1 « 1d rvision coincide. If the
lessee purchases the lessor’s Lucres |, Gw le: se is el quis 1ed as the same person cannot
at the same time be both 1. ndlord (nd \»nait. 1ae doctrine of merger is based on the
principle of unior of .o conflich \g nterosts which cannot be held by one person at the
sam » time. ‘he "eh te. to¢ lea " ud rights in favour of the appellants stand extinguished;

Ramish Kum.r ) am'  v. Official Assignee, High Court Bombay, AIR 1993 Bom 374.

Impli 4 - rrender

(i) There can be implied surrender, if the lessor grants a new lease to a third person
with the assent of the lessee under the existing lease who delivers the possession to such
person or where the lessee directs his sub-tenant to pay the rent directly to the lessor.
Since the respondents had by executing the agreement impliedly surrendered their
leasehold rights, they were no longer lessees; P.M.C. Kunhiraman Nair v. C.R. Nagaratha
Iyer, AIR 1993 SC 307.

(ii) Clause (1) of section 111(g) has no application as there was no covenant
prohibiting sale or on its breach, of the right of re-entry, Clause (2) of section 111(g) is
also of no avail to the landlord for forfeiture because there is no unequivocal and clear
disclaimer of title of the landlord. Therefore neither clause (1) nor (2) of section 111(g)
are of any avail for forfeiture; Guru Amarjit Singh v. Rattan Chand, AIR 1994 SC 227.

(iii) The statement by the tenant that he was not aware of as to who was his landlord
cannot be held to be denial of title of landlord and no eviction decree by forfeiture was
granted; Munisami Naidu v. C. Ranganathan, AIR 1991 SC 492.

. The words “or the lease shall become void” omitted by Act 20 of 1929, sec. 57.
. Ins. by Act 20 of 1929, sec. 57.

. Subs. by Act 20 of 1929, sec. 57, for “either case”. !

. Subs. by Act 20 of 1929, sec. 57, for “does some act showing”.
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(iv) It has been held that the Board was entitled to institute proceedings against the
tenant as the notice period had expired; Vasant Kumar Radhakishan Vora v. The Board of
Trustees of the Port of Bombay, AIR 1991 SC 14.

T12. Waiver of forfeiture.—A forfeiture under section 111, clanse (g) is
waived by acceptance of rent which has become due since the forfeiture, or by

distress for such rent, or by any other act on the part of the lessor showing an
intention to treat the lease as subsisting:

Provided that the lessor is aware that the forfeiture has been incurred:

Provided also that, where rent is accepted after the institution of a suit to eject
the lessee on the ground of forfeiture, such acceptance is not a waiver.

113. Waiver of notice to quit.—A notice given under section 111, clause (h),
is waived, with the express or implied consent of the person to whom it is given,
by any act on the part of the person giving it showing an intention to treat the lease
as subsisting.

i Hlustrations

(a) A, the lessor, gives B, the lessee, notice to quit the property leased. The notice
expires. B tenders and A accepts, rent which has become due in respect of the property
since the expiration of the notice. The notice is waived.

(b) A, the lessor, gives B, the lessee; notice to quit the property leascd._ Th notice
expires, and B remains in possession. A gives to B as le~. e a cecon 1 nc'ice to quit. The
first notice is waived. .

114. Relief against forfeiturc for ron-5av nent ¢ ¢ rent.—Where a lease of
immoveable property has determinid 1 y fc rfcitur: for non-payment of rent, and the
lessor sues to eject == le e if, at th » h2aring of the suit, the lessee pays or tenders
to the lessor the 1>nt in ¢ rrec v, (7getner with interest thereon and his full costs of
the suit, or iv>s sucl sccunty as the Court thinks sufficient for making such
payrae t wvith't fuiwen days, the Court may, in lieu of making a decree for
eject-aer t. pass an order relieving the lessee against the forfeiture; and thereupon
the lessee shall hold the property leased as if the forfeiture had not occurred.

COMMENTS

(i) Section 114 affords protection to the tenant against forfeiture. While the tenant
enjoys the immunity from eviction for default in the payment of rent, the landlord gets
the corresponding benefit of recovery even such arrears as are not legally recoverable,
Such an equitable provision as is engrafted in section 114 of Transfer of Property Act, shall
govern only to such an extent which does not run counter to any specific statutory
provisions; Shyam Bhagwan Dubey v. Shaikh Nizam, AIR 1994 MP 52,

(ii) The right of the landlord to get the tenant evicted is restricted under the Rent
Act. As the law restricts the power of the landlord to evict the tenant except in accordance
with the provisions of Rent Act section 114 is not attracted. Once the requirements of Rent
legislation are satisfied, the tenant cannot claim the double protection of invoking the
provision of Transfer of Property Act; Prithivichand Ramchand Sablok v, S.Y, Shinde, AIR
1993 SC 1929,

![114A. Relief against forfeiture in certain other cases.—Where a lease of
immoveable property has determined by forfeiture for a breach of an express
condition which provides that on breach thereof the lessor may re-enter, no suit

1. Ins. by Act 20 of 1929, sec. 58.
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111 '

for ejectment shall lie unless and until the lessor has served on the lessee a notice ||'
the ' in writing— |

d of (a) specifying the particular breach complained of; and

(b) if the breach is capable of remedy, requiring the lessee to remedy the
) is breach, and the lessee fails, within a reasonable ime from the date of
by the service of the notice, to remedy the breach, if it is capable of remedy.
an Nothing in this section shall apply to an express condition against the

assigning, under-letting, parting with the possession, or disposing, of the property
. leased, or to an express condition relating to forfeiture in case of non-payment of
| rent.)
ect 115. Effect of surrender and forfeiture on under-leases.—The surrender,
express or implied, of a lease of immoveable property does not prejudice an under-
h), | lease of the property or any part thereof previously granted by the lessee, on terms
:n,  and conditions substantially the same (except as regards the amount of rent) as
1se those of the original lease; but, unless the surrender is made for the purpose of
obtaining a new lease, the rent payable by, and the contracts binding on, the
under-lessee shall be respectively payable to and enforceable by the lessor.

The forfeiture of such a lease annuls all such under-leases, except where such
ice | forfeiture has been procured by the lessor in fraud of the under-lessees,
ty | or relief against the forfeiture is granted under section 114.

i «116. Effect of holding over.—If a lessee or under-lessee of property ., er. ‘aing i1
ke  possession thereof after the determination of the lease gra1 ted ‘o th @ le see. .na
he the lessor or his legal representative accepts rent f~-m the lessee or =uer-lessee,
or otherwise assents to_his continuing 1n poss: ss oz, the lease is, in the absence
bf = of an agreement to the contiarv reewid ‘ron y<o: to year, or from month to
te month, according to th * purp se 1or which Lhe property is leased, as specified in
kg | section 106. o I Biat v G reu ud ho\amd (et
| / [Mlustrations rerrwed ,
h (T4 Iats . house to B for five years. B underlets the house to C at a monthly rent
of Re 'Z0. The five years expire, but C continues in possession of the house and pays
the rent to A. C’s lease is renewed from month to month. _

(b) A lets a farm to B for the life of C. C dies, but B continues in possession with
A's assent. B’s lease is renewed from year to year.

COMMENTS

Holding over ;

The holding over, if inferred by the conduct of parties, will bring out a new tenancy
even though many of the lerms thereof the expired lease deed exist. Therefore, to
constitute a valid assent under section 116 of the Act, bilateral contract must exist between
the lessor and the lessee; R.S. Iron Industries Pot. Ltd. v. Calcutta Pinkjrapole Society, AIR
2013 Cal 94.
| Tenant at sufferance !

A person who is a tenant at sufferance has no estate or interest in the leasehold
| property. A tenant holding after the expiry of his term is a tenant at sufferance, which
|15 a term useful to distinguish a possession nghtful in its inception but wrongful in its
| continuance from a trespass which is wrongful both in its inception and in its continuance.

A co-owner can maintain a suit 1;3 himsell in ejectment of a trespasser or a tenant at
| sufferance: B. Valsala v. Sundram Nodar Bhaskaran, AIR 1994 Ker lgd.

| - 117. Exemption of leases for agricultural purposes.—None of the provisions

of this Chapter apply to leases for agricultural purposes, except in so far as the
| State Government ![***] may by notification published in the Official Gazette

-

e e p—— o~ T O

1. The words “with the previous sanction of the Governor General in Council” omitted by
Act 38 of 1920, sec. 2 and Sch. L
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declare all or any of such provisions to be so applicable ![in the case of all or any
of such leases], together with, or subject to, those of the local law, if any, for the
time being in force.

Such notification shall not take effect until the expiry of six months, from the
date of its publication.

COMMENTS

Oral settlement of agricultural land

In case of oral settlement of agricultural land as contemplated under section 117, it

is essential to put the settlee in possession of the land; Nazir Ali Mian v. Dokal Mian, (2010)
7 SCC 384; (2010) 6 SCALE 340; 2010 (5) Supreme 206.

CHAPTER VI
OF EXCHANGES
_A18. “Exchange” defined.—When two persons mutually transfer the
ownership of one thing for the ownership of another, neither thing or both things
being money only, the transaction is called an “exchange”.
A transfer of property in completion of an exchange can be made only in
manner provided for the transfer of such property by sale.

COMMENTS
Exchange of ownership {

:.I' }r,;{j‘- A L .-E?j, At )

Plot over which ownership and possession vested ' 'R’ was w ongl  recoi ‘e 1n the
name of 'G' in Land Survey entries. Documer’ . ect ted ¥ stween p rties acknowledging
factum of possession of t"eir correct lo nu 1ber. T ere-as no exchange of ownership
or transfer of prope.ty. 37.u doc meni we ild | e construed as acknowledgement of
possession and . ot as exc rang . I woul | be admissible without being registered; Md.
Uddin @ * ‘ol nmaamn A ibun Nissa, AIR 2005 Thar 1.

2218 1 ht o< _arty deprived of thing received in exchange.—If any party
<0 &1 exhange or any person claiming through or under such party is by reason
-fany defect in the title of the other party deprived of the thing or any part of
the thing received by him in exchange, then, unless a contrary intention appears
from the terms of the exchange, such other party is liable to him or any person
claiming through or under him for loss caused thereby, or at the option of the
person so deprived, for the return of the thing transferred, if still in the possession
of such other party or his legal representative or a transferee from him without
consideration.] : ;
COMMENTS ] A agjta LGN
Rigl'lt of Party o most  donees

The first respondent admitted that he received no ron - s ore §  mtand that
the appellant was his lessee-at-will is a false story, Ther ' 4

T s o} ent is liable
to return the land to that extent; Jattu Ram v. Hukama Sin Lo o 1653.
necept iF A

120. Rights and liabilities of parties,—Save as ¢ Lasoid & ¥ led in this
Chapter, each party has the rights and is subject to the .~ winicy feller as to
that which he gives, and has the rights and is subject | i of a buyer
as to that which he takes. B aouid have

121. Exchange of money.—On an exchange of m To¥en hod ko

thereb
warrants the genuineness of the money given by him, ~ %tepred. 3 Y

1. Ins. by Act 6 of 1904, sec, 6.
2. Subs. by Act 20 of 1929, sec. 59, for the original section.
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CHAPTER V1 Lola ST :
ny OF GIFTS R o
the 122, “Gift” defined.—"Gift” is the transfer of certain existing moveable or

immoveable property made voluntarily and without consideration, by one person,
he | called the donor, to another, called the donee, and accegﬁf by or on behalf of the
. donee. Y e Vivos
Acceptance when to be made.—5uch acceptance must be made during the
lifetime of the donor and while he is still capable of giving. L
If the donee dies before acceptance, the gift is void.
it | COMMENTS
10) Test for Determination of Nature of Deed
, Real and the only reliable test for the purpose of finding out whether the document
constitutes a Will or Gift, is to find out as to what exactly is the disposition which the
| document has made, whether it has transferred any interest in praesenti in favour of the
settlees or it intented fo transfer interest in favour of the settlees only on the death of
he the settlers; Mathai Savuel v. Eapen Eapen, JT 2012 (11) SC 364: 2012 (11) SCALE 167: 2012
' (8) SLT 620.
8% | Validity of gift

K;J,JKH.-_,.;,J;{“ . ,{di r{l e prerenally P;n'[)r‘l‘.ud {in s Cﬂ,‘_?.'.”l"r‘f)“}-'
Gift deed executed by defendant in favour of plaintiff with respect of property of her

in deceased husband. Defendant was not legally wedded wife of deceased. She being
concubine was not entitled to inherit E{m{qerty. Gift deed executed by her is not valid; P.
Jayaramaiah v. Aragonda Mungmma, AIR 2005 AP 26.

. . Transfer how effected.—For the purpose of making . ntt ¢®.unn ove ble
| property, the transfer must be effected by a registered instrume: t sig 1ed L v oz on
le behalf of the donor, and attested by at least two wi‘.ies es.

'g For the purpose of making a gift of moy “abl. p uperty, the transfer may be
P effected either by a registereC instrun vent . igi od a s aw.esaid or by delivery.
Such delivery may ve mac in he same wi.y as goods s;}édwmay be delivered.
; men © Sl \Ania)

e : COMMENTS ~ SUpRe B Regdsivany Ak
Gift deed  reoui e w nte of < egistration

Whea P 2 a0 am it is an the nature of dedication of immovable property to God,
th» same 106 ' no. require registration as it constitutes a religious trust and is exempt
frc m reg) —ution. ‘A gift to an idol may be oral and it may be effected also by an
um istered instrument; Sainath Mandir Trust v, Vijaya, AIR 2011 SC 389: (2011) 1 5CC
623: JT 2010 (13) SC 474: (2010) (13) SCALE 339: 2011 (1) SLT 559.
Gift of immovable property by a Mohammadan ©+o0' 10 S0 2 5 s -

By virtue of seclgm 129 'of the Act, the applicability of section 123 has been exguded
to a gift of a immovable property by a Mohammadan and then the same is not applicable
to a gift of immovable proper a Mohammadan; Hafeeza Bibi v. Shaikh Farid, AIR 2011
SC 1695: (2011) 5 SC’CPﬁ : JT 2011 (6) SC 5: (2011) 5 SCALE 371,
Um'e‘?stered gift of immovable property

nder secl mmoveable propd

aprinbit W raha el

e W W R DG

e e e r;)y ﬁtledto the donee
if it is not regi . sift of immoveablt (lhapies il e made in view of
‘ the pmvisiungl A maties a '_the Act, mere d Saloted to ion without written
' instrument can afat g« € {-!-Ni Dﬂfﬂ'ﬂ!‘ V;i s Dhama, AIR 1993 Del
19, ith Ponliy | ne |

.-124TGift! Rouye of B ‘future pmﬁertg pllcable 1sing both existing

and future pr Wi kihom ji0.the Iatter. Yo ;
125. Gift | iom one does n¢ ' MONAN 4 of 5 thing to two
or more done e way ¢ Paat : does not accept 0 muMim  the interest which

he would hav ., - - _accepted. <
~1%6. Whe, | C ‘CO}*(LB\ 1spended or revi éﬁ or and donee may
agree that on |~ ¥ f any specified el not depend on the
1. As to limi L "Fl-'il-lt“d‘ rial operation of sec 1 1, supra, section 123

extends to ’@i__i— —-sce section 287 of Act, 1924 (2 of 1924).

4
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&, nd«\)‘uﬂ'
willof %, de ¢ ¥a shall be suspended or revoked; but a gift which the parties
agree s ATE | w2 wholly or in part, at the mere will of the donor, i void
wholly ~ 0oF & e case may be. = :
A2 (lojm revoked in any of the cases (save want or failure of
consider C if it were a contract, it might be rescinded.

Save gionere Jift cannot be revoked.
Noth i&ﬂ/ 1 this section shall be deemed to affect the rights of
transferee on without notice. '
Eﬁ' Hlustrations
A Ag Lo eserving to himself, with B's assent, the right to take back
the field in « — . e cendants die before A, B dies without descendants in A’s
lifetime. A goon ©97 e field.
AB) A gin T es to B, reserving to himself, with B's assent, the right to

take back at 0 out of the lakh. The gift holds goods as to Rs. 90,000,
but is void a: hich continue to belong to A.
. One vuere a gift is in the form of a single transfer to the same

person of sev.iar things of which one is, and the others are not burdened by an
obligation, the donee can take nothing by the gift unless he accepts it fully.

%Vhere a gift is in the form of two or more separate and independent transfers
to the same person of several things, the doneee is at liberty to accept one of them
and refuse the others, although the former may be beneficial and the latter onerous,

Onerous gift to disqualified person.—A donee not competent to cont =2t and
accg?h'n% property burdened by any obligation is not bound by his arceptai ce. But
if, after becoming competent to contract and beir= awars Cf th? cuugabiw, he
retains the property given, he becomes so bound.

” [lustra? un.

(a) A shares in X, prosperous ioir* sto k ( ~..,pany, anc. also shares in Y, a joint stock
comFany in difficulti 's. Heayy cal s a e exdec'> mn respect of the shares in Y. A gives
B all his share” in joii * ste -k omp niis. B refuses to accept the shares in Y, He cannot
fake the shore: in X,

fb) . laving @ le se tor a term of years of a house at a rent which he and his
e e, er ta'i es v Lound to pay during the term, and which is more than the house can
Ye et1y; gives to B the lease, and also, as a separate and independent transaction, a sum

of noney. B refuses to accept the lease. He does not by this refusal forfeit the money
. Universal donee.—Subject to the provisions of section 127, wh&re%
consists of the donor’s whole pro er:ly, the donee is nally liable for all'the
tdhdjg due by ![and _liszgigties of] the do i E th

e property comprised therein,

E%p%a%ﬁ u’E donations mortis causa and Muhammadan Law.—Nothing in
this Chapter relates to gifts of moveable property made in contemplation of death,
or shall be deemed to 28t :-: Muhammadan law 7 widhi

SPTER VIII

| ACTIONABLE cLAI - Tochasmd
\—(1) The transfer of " iim
on| shall be effected on Acjorable  ion
he transferor orhis dul cpapm ~ mt,
bon the execution of suc _ —— nd

nor at the time of the gift to the extent of

OF T M

“~130. Transfer of a Mo
4[whether with or witl @&
of an instrument in wr 5
S[**4] shall be complete

r e\ 30
1. Ins. by Act 20 of 1° bl CS—,)
2. The words and fig provided by section 123, a or
Buddhist law” omitt. 1939, sec. 61.
3. Subs. by Act 2 of 1| W japter VI,
4. Ins. by Act 20 of 19 g™ ! /
5. The words and figur ° nding anything contained in oy

Act 38 of 1925, sec. el Act 20 of 1929, sec. 62.
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126 Sec. 133] The Transfer of Property Act, 1882 57
les thereupon all the rights and remedies of the transferor, whether by way of damages
Jid or otherwise, shall vest in the transferee, whether such notice of the transfer as is

hereinafter provided be given or not:

Provided that every dealing with the debt or other actionable claim by the
debtor or other person from or against whom the transferor would, but for such
of instrument of transfer as aforesaid, have been entitled to recover or enforce such
i debt or other actionable claim, shall (save where the debtor or other person is a
party to the transfer or has received express notice thereof as hereinafter provided)

ick be valid as against such transfer.

(2) The transferee of an actionable claim may, upon the execution of such
‘to instrument of transfer as aforesaid, sue or institute proceedings for the same in his
0, own name without obtaining the transferor’s consent to such suit or proceeding
and without making him a party thereto,

in Excepffan.—]‘\fothi_ljﬁ in this section applies to the transfer of a marine or fire
policy of insurance '[or affects the provisions of section 38 of the Insurance Act,
' 1938 (4 of 1938)].

of

Hlustrations

Is
m
4 (i) A owes money to B, who transfers the debl to C. B then demands the debt from
t A, who, not having received notice of the transfer, as prescribed in section 131, pavs B
The payment is valid, and C cannot sue A for the debt.
!

(i) A effects a policy on his own life with an Insurance | ‘om 'any and assig. S i to
a Bank for securing ‘the payment of a., existing ¢, yoture dibt. 17 A lies, the Tank 1s
entitled to receive the ~mo nt of thv pc'iey anc & sue on it v ithot the concurrence of

A’s executor, subjec to the rov so in st %-s ictic 1 (4} r section 130 and to provisions of
sectior 132

#43)A. " ra- sfer ur policy of marine insurance.—[Rep. by the Marine Insurance
Act, 2000 (11 of 1963), sec. 92 (w.ef. 1-8-1963)].]

* _131. Notice to be in writing, signed.—Every notice of transfer of an actionable
claim shall be in writing, signed by the transferor or his agent duly authorised in
this behalf, or, in case the transferor refuses to'sign, by the transferee or his agent,
and shall state the name and address of the transferee.

. Liability of transferee of actionable claim.—The transferee of an
actionable claim shall take it subject to all the liabilities and equities and to which

the transferor was subject in respect thereof at the date of the transfer.

el

~ 0

"H"‘w’ ]

—

Iilustrations

1) A transfers to C a debt due to him by B, A being then indebted to B. C sues B
| for the debt due by B to A. In such suit B is entitled to set off the debt due by A to
him; although C was unaware of it at the date of such transfer,

‘ - m executed a bond in favour of B under circumstances entitling the former to have
' it delivered up and cancelled. B assigns the bond to C for value and without notice of
such circumstances. C cannot enforce the bond against A.

133. Warranty of solvency of debtor.—Where the transferor of a debt warrants
| the solvency of the debtor, the warranty, in the absence of a contract to the contrary,

| 1. Added by Act 4 of 1938, sec. 121 (w.e.f. 1-7-1939).
' 2. Earlier section 130A was inserted by Act 6 of 1944, sec. 2.
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applies only to his solvency at the time of the transfer, and is limited, where the
transfer is made for consideration, to the amount or value of such consideration.

134, Mortgaged debt.—Where a debt is transferred for the purpose of securing
an existing or future debt, the debt so transferred, if received by the transferor or
recovered by the transferee, is applicable, first, in payment of the costs of such
recovery; secondly, in or towards satisfaction of the amount for the time being
secured by the transfer; and the residue, if any, belongs to the transferor or other
person entitled to receive the same.

'[135. Assignment of rights under policy of insurance against fire.—Every
assignee by endorsement or other writing, of a policy of insurance against fire, in
whom the property in the subject insured shall be absolutely vested at the date of
the assignment, shall have transferred and vested in him all rights of suit as if the
contract contained in the policy has been made with himself.]

’[135A. Assignment of rights under policy of marine insurance.—[Rep. by the
Marine Insurance Act, 1963 (11 of 1963), sec.92, (w.e.f. 1-8-1963)].]

136. Incapacity of officers connected with Courts of Justice.—No judge, legal
practitioner or officer connected with any Court of Justice shall buy or traffic in,
or stipulate for, or agree to receive any share of, or interest in, any actionabl : claim,
and no Court of Justice shall enforce, at his instance, or at the ins*ance >f any
person claiming by or through him, any actionable Jia m s~ dealt sitn b 7 Li=a as
aforesaid.

137. Saving of negotiable instrem vuts, e - —Nothing in the foregoing sections
of this Chapter app':.: to s*2 ks, sha. es or ¢ sbe...ures, or to instruments which are
for the time bein<, ~v law or ¢ 1s.9m, Jegotiable, or to any mercantile document of
title to ~ocds

E>punm ' n-—The expression “mercantile document of title to goods” includes
« bill U1 lading, dock-warrant, warehouse-keeper’s certificate, railway receipt,
warrant or order for the delivery of goods, and any other document used in the
ordinary course of business as proof of the possession or control of goods, or
authorising or purporting to authorise, either by endorsement or by delivery, the ;
possessor of the document to transfer or receive goods thereby represented.

THE SCHEDULE

(A) STATUTES
Year and Chapter Subject Extent of repeal
27 Hen. VIII, c. 10 Uses The whole. [
13 Eliz., ¢. 5 Fraudulent conveyances The whole.
27 Eliz., c. 4 Fraudulent conveyances The whole.
4 Wm. and Mary, c. 16 Clandestine mortgages The whole.

1. Subs. by Act 6 of 1944, sec. 3, for section 135. ;
2. Earlier section 135A was inserted by Act 6 of 1944, sec. 4.
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(B) ACT OF THE GOVERNOR GENERAL IN COUNCIL
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Number and year

Subject

Extent of repeal*

IX of 1842
XXXI of 1854
XI of 1855

XXVII of 1866
IV of 1872

XX of 1875

XVIII of 1876

Iof 1877

—_——

|

Lease and re lease
Modes of conveying land
Mesne profits and improvements

Indian Trustee Act
Punjab Laws Act

Central Provinces Laws Act

Oudh Laws Act

Specific Relief

The whole. _
Section 17.

Section 1; in the title,
the words “to mesne
profits and”, and in
the preamble "to
limit the liability for
mesne profits and”.
Section 31.

So far as it relates to
Bengal Regulations 1
of 1798 and XVII of
1806.

So far as it relates to
Bengal Regulations 1
of 1798 and XVII of
1806.

So far as it relates to
venga! Reg 1la ions
XVJ Uf Bnﬁu

Ins¢ ztions 20 and 36,
the words  “in
writing”.

(© REGULATIONS

Number and year _ Subject Extent of repeal
Bengal Regulation 1 of 1798 Conditional Sale The whole Regulation.
Bengal Regulation XVII of 1806 | Redemption The whole Regulation!
Bombay Regulation V of 1827 Acknowledgement

of debts; interest;
Mortgagees in Section 15.
possession
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Agreement for Sale

THIS AGREEMENT FOR SALE is made at.....ccccoieeeinies ON thls day
OF i maesd 20..:: betiwEan SRt bzttt ST D ivcvssrssmrartonsasrer
(hereinafter called the FIRST PARTY).
AND
Shifitm s it B0 0% Adidbes il & oI vl L LT (hereinafter called the

SECOND PARTY)

The expression of the FIRST and the SECOND PARTY shall mean and include, unless
repugnant to the context, their representatives, heirs, successors, legal representatives,
administrators, nominees and assignees etc.

IN RESPECT OF:
WHEREAS the FIRST PARTY is the sole and lawful owner, lessee, allottee and i
possession of Property.................. (description of property) and the property consists of

(Give the details of accommodation).

AND WHEREAS the aforesaid property is self-acquired property of the FRST
PARTY wherein his/her predecessors, heir, successors, fa=ty munbers dr an: other
person whosoever have no right, title or interest and as such ‘he J'TRSL PARTY is fully
competent and has full and unfettered power to trusi=r/sell, leasc/mortgage the said
property and to execute this Agreement for bal.

AND WHEREAS the FIRS T PAR1( for his law_ul needs and requirements has agreed

to sell and SECOND PA'TY ha: agt ‘ea to purchase the said property, with all rights, titles
of the same interests ii cluuin, lc ase .old rights, sanitary and civil fitings for..........ouceviune.

(descriptior of prcpa1ty)a cam of Rs. .o (Mention the amount).

AND *vFER7AS the FIRST PARTY has paid the entire amount for the aforesaid
prop xrty ac he cost of land to the.......nee. (name of seller owner) and cost of
constiaction to the.........ee.. AT LT A R (name of authority) and that no

sum/payment or any other demand is due against the said property or against the FIRST
PARTY in any manner whatsoever pertaining to the said property.

AND WHEREAS total consideration payable is a sum of Rs. ...cccovcrrvnnrene. (mention the
amount in figures) and the same has been received by the FIRST PARTY from the
SECOND PARTY by way of cash/cheque/demand draft NO. w.cocoouvriinnenns Qb
Diawn on: abi.sbazssas (name of bank) of FIRST PARTY hereby admits and
acknowledges before the Sub-Registrar, ..o (name of place) with a valid separate
receipt.

NOW THIS AGREEMENT WITNESSETH AS UNDER:

1. That the FIRST PARTY, in consideration of having received full and final payment
as the sale price of Rs. ...occesreieenneeeee (mention the amount in figures) of the said property
from the SECOND PARTY, has handed over to the SECOND PARTY following original
documents at the time of signing of this Agreement and that all such documents will
continue to remain with the Second Party.

List of Documents

2. That the SECOND PARTY on behalf of the First Party or otherwise shall apply to

the....ooeiieins (name of authority) for the transfer/conversion of the said property in

60
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favour of the SECOND PARTY and shall obtain all the necessary permission/approvals
subject to the purchaser paying the amount if any payable to the.......cu.cccunnn.. (name of
authority) on account of such transfer/conversion, which shall be in addition to the
aforesaid agreed said consideration and hence the FIRST PARTY will execute proper Sale
Deed for conveying the said property in favour of the SECOND PARTY or his/her
nominee within a period of one month from the date of grant of sale permission/
approval and get the same duly registered in the office of Sub-Registrar, ........cocvuns
(name of the place).

3. That in case the aforesaid property is not transferred/or converted in freehold
from leasehold/registered in favour of the SECOND PARTY, the FIRST PARTY shall fully
co-operate with the SECOND PARTY to complete all such formalities and documentation
that may be required by the SECOND PARTY.

4. That the First Party has also executed a General Power of Attorney and Special
Power of Attorney in favour of the Second Party and the said document shall not be
revoked or cancelled by the First Party under any circumstances if any.

5. That the Second Party shall have full rights and privileges to transfer or sell or
mortgage or otherwise pledge or otherwise create change, lien on the property to raise
funds or transfer the said property to any other person whatsoever, and the First Party
shall co-operate in execution of fresh docximents in favour of the intending p.. ha: er or
mortgagee/transferee or to any other person/bank/ instibion/sac’ety anc e First
Party shall not demand any fresh compensation or payment v hats seve. frc n ... Second
Party.

6. That till this date, no lease deed /cu1b "eas : h 1s been executed, 12374801 -1 N
(name of authority) an< if &1 cucl doc 1 °nts have to be executed, then the Secon
Party shall get it regi: ‘ered o exc cui>d, ca behalf of the First Party or otherwise on its
own and First P -ty shall b r.spoasible to sign all such necessary documents or fill up
proforma (v 1a<e ( ppications as may be required in accordance with the rules and
re qulaticas wplcable at that time and the First Party shall cooperate with the Second
Pa tv in ootaining necessary approvals for the execution of the said documents.

7. That in case the First Party does not perform its part of the contract then the
Second Party shall be entitled to enforce this contract by way of specific performance
before the appropriate court at the risk and cost .of the First Party without prejudice to
Second Party’s rights to seek other compensation/remedies.

8. That it has been agreed upon between the parties that the First Party shall keep
the Second Party indemnified and free from all losses/damages which may be suffered,
incurred, undergone and/or sustained by the Second Party by reason of any defect in
the title of the property.

9. That the First Party and his representative has represented to the Second Party
that the.........cc. sOciety (Give the name of the society) shall not charge any fees or
payment for entering the society for peaceful living and that in the event the said society
demands any such payment or fees, then the First Party shall be liable to pay such
demands or dues to the said society directly or reimburse to the Second Party in the event
the Second Party has already paid to the said society.

10. That the First Party undertakes to introduce the Second Party to the society
orrssnneresnee (NAME OF soCiety) at the time of handing over the complete and peaceful
possession of the property including the parking space and obtain a new identity card
in favour of the Second Party, the Second Party being the purchaser and occupant of the
said property. f

e m—————————)
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11. That the First Party shall make the application or sign such papers to be submitted
T, S, (name and place of Electricity Board) for installation of electricity
connectlon/power meter in the said property.

12. That any property tax, lease money and all other dues and demands, arrears etc.,
relating to the said Property..................... (description of property) prior to the date of this
agreement shall be paid by the First Party to authorities concerned and thereafter shall
be paid by the Second Party.

13. That the First Party assures the Second Party that the said property is absolutely
free from all kinds of encumbrances such as sale, mortgage, lien, charge, gift, and if it
is so proved or found otherwise, then the First Party shall be liable and responsible to
indemnify the Second Party for losses or damages or costs as may be incurred or borne
by the Second Party on such account.

14. That in the event of any dispute between the parties on any other matter relating
to the allocation and transfer of the aforesaid property including the land and the parking
lot thereto allotted against the membership be referred to the sole Arbitrator to be
appointed mutually by the First Party and the Second Party and the award of the
Arbitrator shall be binding on both the parties hereto.

IN WITNESS WHEREOF both the parties have subscribed their respective hands on
these presents on the place, date, month and year first above mentioned in the presence
of the following witnesses:

WITNESSESS: SIGNATI ™% OF PARTI'S
() NamE s (1) First FRrty N...... Q.. /0.
AddTess....c..t iy merns PP oacondYParttr.l.....cocousiinens
(2), Name....# ... 1™
Addrels...mm,...
OB WAL .o
AMAress ..o vt
Sale Deed
THIS DEED OF SALE is entered into on this........cccceevnina. dayofi Ll L, o4 S by
Shimc Vo aged about........... Vears T/ 0 bt (hereinafter

referred to as the Vendor which expression shall mean and include his heirs, successors,
administrators, executers, assignees or any one claiming through or under him)

IN FAVOUR OF:

BNEL oo T T aged about....... Vears, /0. biaioass (hereinafter
referred to as the Purchaser which expression shall mean and include his heirs, successors,
executors, administrators or any one claiming through or under him);

WHEREAS the Vendor is the absolute owner of the of property bearing ...

(description of property) which is fully described in the Schedule annexed herew1th and
referred to as the Schedule Property.

WHEREAS the Vendor herein was desirous of selling the Schedule Property and the
Purchaser is desirous of buying the same on the terms and conditions below mentioned.

NOW THIS DEED OF SALE WITNESSETH AS UNDER:

1. In consideration of a sum of Rs. .....ccccsusriene. (Words) paid by the Purchaser to the
Vendor, by Demand Draft/Cheque bearing No. ...cuoiccvnsinee dateQuciicciviaiiins 2000,
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drawnuonkk. .. s Bank, as the absolute owner in possession of the property
...................... (description of property) do hereby sells, conveys, transfers the right, title
and interest in the property.......c.....o........ (fully described in the schedule hereunder and

hereinafter referred to as the ‘Schedule Property’) absolutely and free from all
encumbrances in favour of the purchaser herein along with the rights, privileges and
appurtenances of whatsoever nature in or to the Schedule Property.

2. The Vendor assures the purchaser that he is the absolute owner of and in exclusive
possession of the Schedule Property having a marketable title thereto and, that no other
person has any right, title or interest in or upon the Schedule Property.

3. The Vendor hereby undertakes to unconditionally indemnify the Purchaser against
any defect in the title or against any claim or demand whatsoever in respect of the
Schedule Property including the costs/expenses of litigations, if any, that may be incurred
by the Purchaser to defend his title to the Schedule property.

4. The Vendor shall pay and bear all taxes, cesses, rates and other outgoings including
debts, if any, in respect of the Schedule property prior to the date of this Deed.

5. The Vendor has on this day put the purchaser in: possession of the Sche’uiz
property and he has also handed over to the purchaser all th~ Gocuments »f Liic
pertaining to the Schedule property along with a list thereof.

6. The Vendor further undertakes to exc:ute sch ¢ thes and fu the: documents in
favour of the purchaser at his cost for mor ei'ecti ‘el = corveying him the Schedule
property.

= . ¢ CREDULE -

"N WITIWLSS W ATE ECY #.e Vendor has signed and executed this Deed of absolute
sale \n the Zay th> month and the year first mentioned above.

W ITRE551SS: SIGNATURE OF VENDOR

(1) Name = {1) Tirst Partys bl citoess mams

V. Yol by T A —— (2) Second Party.....cciicivmiicae

(B) Name.a st
V0 P Ly - —
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